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These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

INCOME TAX

T.D. 8960, page 176.

Temporary regulations under section 355(e) of the Code
generally require corporations to recognize gain on certain
distributions of stock or securities of a subsidiary corpora-
tion if the distribution is part of a plan that also involves one
or more persons acquiring a 50-percent or greater interest
in the distributing corporation or any controlled corporation.

Rev. Proc. 2001-43, page 191.

Partnership profits interests. This procedure clarifies
Rev. Proc. 93-27 (1993-2 C.B. 343) by providing guidance
on the treatment of the grant of a partnership profits interest
that is substantially nonvested for the provision of services
to or for the benefit of the partnership. Rev. Proc. 93-27
clarified.

EMPLOYMENT TAX

T.D. 8959, page 185.

Final regulations under section 6205 of the Code provide
guidance on interest-free adjustments of certain underpay-
ments of employment taxes.

ESTATE TAX

Notice 2001-50, page 189.

This notice provides guidance regarding requests for an
extension of time to make an allocation of generation-skip-
ping transfer (GST) exemption under sections 2642(b)(1)
and (2) of the Code. It also provides guidance regarding
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requests for an extension of time to make GST elections
under sections 2632(b)(3) and 2632(c)(5).

GIFT TAX

Notice 2001-50, page 189.

This notice provides guidance regarding requests for an
extension of time to make an allocation of generation-skip-
ping transfer (GST) exemption under sections 2642(b)(1)
and (2) of the Code. It also provides guidance regarding
requests for an extension of time to make GST elections
under sections 2632(b)(3) and 2632(c)(5).

ADMINISTRATIVE

T.D. 8958, page 183.

Final regulations under section 6103 of the Code authorize
the Service to disclose return information to the Department
of Agriculture to structure, prepare, and conduct the Census
of Agriculture.

Notice 2001-49, page 188.

This notice proposes a revenue procedure that sets forth a
safe harbor under which an issue of tax or revenue anticipa-
tion bonds will not be treated as outstanding longer than is
reasonably necessary to accomplish the governmental pur-
poses of the bonds under section 1.148-10(a)(4) of the reg-
ulations. The proposed procedure will apply to bonds sold
after the date the procedure is published in the Internal
Revenue Bulletin in final form. However, issuers may rely on
the proposed procedure with respect to any issue of tax or
revenue anticipation bonds that is sold before the effective
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date of the proposed revenue procedure and on or after ance transactions and identifies them as “listed transac-

August 3, 2001. tions” for purposes of sections 1.6011-4T(b)(2) and
. 301.6111-2T(b)(2) of the temporary regulations. Notice
Notice 2001-51, page 190. 2000-15 supplemented and superseded.

Listed transactions. This notice updates a listing of certain
transactions that the Service has determined are tax avoid-
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The IRS Mission

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions and Other Related Items, and Subpart B,
Legislation and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Actions Relating to Decisions of the Tax Court

It is the policy of the Internal Revenue Prior to 1991, the Service published acef those reasons. “Nonacquiescence” sig-
Service to announce at an early datguiescence or nonacquiescence only imifies that, although no further review
whether it will follow the holdings in cer- certain regular Tax Court opinions. Thavas sought, the Service does not agree
tain cases. An Action on Decision is thé&ervice has expanded its acquiesceneath the holding of the court and, gener-
document making such an announcemergrogram to include other civil tax caseslly, will not follow the decision in dis-
An Action on Decision will be issued atwhere guidance is determined to be helgosing of cases involving other taxpay-
the discretion of the Service only on unful. Accordingly, the Service now may ac-ers. In reference to an opinion of a circuit
appealed issues decided adverse to tlhygiesce or nonacquiesce in the holdingsourt of appeals, a “nonacquiescence” in-
government. Generally, an Action on Deof memorandum Tax Court opinions, aslicates that the Service will not follow
cision is issued where its guidance wouldvell as those of the United States Districthe holding on a nationwide basis. How-
be helpful to Service personnel workingCourts, Claims Court, and Circuit Courtever, the Service will recognize the
with the same or similar issues. Unlike &@f Appeal. Regardless of the court decidprecedential impact of the opinion on
Treasury Regulation or a Revenue Rulingng the case, the recommendation of anyases arising within the venue of the de-
an Action on Decision is not an affirma-Action on Decision will be published in ciding circuit.
tive statement of Service position. It is nothe Internal Revenue Bulletin. The Actions on Decisions published in
intended to serve as public guidance and The recommendation in every Actionthe weekly Internal Revenue Bulletin are
may not be cited as precedent. on Decision will be summarized as aceonsolidated semiannually and appear in

Actions on Decisions shall be reliedquiescence, acquiescence in result onlihe first Bulletin for July and the Cumu-
upon within the Service only as concluor nonacquiescence. Both “acquieshkative Bulletin for the first half of the
sions applying the law to the facts in theence” and “acquiescence in result onlyyear. A semiannual consolidation also ap-
particular case at the time the Action omean that the Service accepts the holdingears in the first Bulletin for the follow-
Decision was issued. Caution should bef the court in a case and that the Servidag January and in the Cumulative Bul-
exercised in extending the recommendawill follow it in disposing of cases with letin for the last half of the year.
tion of the Action on Decision to similarthe same controlling facts. However, “ac- The Commissioner does NOT ACQUI-
cases where the facts are different. Moretuiescence” indicates neither approvatSCE in the following decision:
over, the recommendation in the Actiomor disapproval of the reasons assigned
on Decision may be superseded by netwy the court for its conclusions; whereas, Mesa Oil, Inc. v. United States,
legislation, regulations, rulings, cases, dfacquiescence in result only” indicates 86 A.F.T.R.2d (RIA) 7312
Actions on Decisions. disagreement or concern with some or all (D. Colo. 2000)

1 Nonacquiescence relating to whether a verbatim recording of a Collection Due Process (CDP) hearing is required und¢iohR &32&and 6330 to create a
judicially reviewable administrative record.
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Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 355.—Distribution of related transactions) pursuant to which fegulatory action as defined in Executive
Stock and Securities of a or more persons acquire directly or indiOrder 12866. Therefore, a regulatory as-
Controlled Corporation rectly stock representing a 50-percent aessment is not required. It has also been
greater interest in the distributing corpodetermined that section 553(b) of the Ad-
26 CFR 1.355-7T: Recognition of gain on certain ration or any controlled corporation.” ministrative Procedure Act (5 U.S.C.
distributions of stock or securities in connection The Proposed Regulations providehapter 5) does not apply to these tempo-
with an acquisition. guidance concerning the interpretation ofary regulations, and, because the tempo-
T.D. 8960 the phrase “plan (or series of relatedary regulations do not impose a collec-

transactions).” The Proposed Regulatiortgon of information on small entities, the
DEPARTMENT OF THE TREASURY generally provide that whether a distribuRegulatory Flexibility Act (5 U.S.C.
Internal Revenue Service tion and an acquisition are part of a plan ishapter 6) does not apply. Pursuant to
26 CFR Part 1 determined based on all the facts and cisection 7805(f) of the Internal Revenue

cumstances. They also set forth six saféode, these temporary regulations will be
Guidance Under Section 355(e); harbors, the satisfaction of which wouldsubmitted to the Chief Counsel for Advo-
Recognition of Gain on Certain confirm that a distribution and an acquisicacy of the Small Business Administra-

Distributions of Stock or tion are not part of a plan. tion for comment on its impact on small
Securities in Connection With an A public hearing regarding the Pro-business.
Acquisition posed Regulations was held on May 15,

2001. In addition, written commentsPrafting Information
AGENCY: Internal Revenue Servicewere received. A number of commenta- e
(IRS), Treasury. tors have indicated that the lack of guid- The principal author of the,se temporary
ance under section 355(e) is hindering thrggulatlons 'S Brendgn P. O'Hara, Office
of the Associate Chief Counsel (Corpo-

ability to undertake acquisitions and di-
SUMMARY: This document contains tem-vestitures. These commentators have rEate)- However, other personnel from the
epartment of the Treasury and the IRS

porary regulations relating to recognition ofjuested that the IRS and Treasury provide " . . :
gain on certain distributions of stock or seimmediate guidance pending the finalizaP2"iciPated in their development,
curities of a controlled corporation in contion of those regulations. In response to

nection with an acquisition. Changes to thghese requests, the IRS and Treasury a .
applicable law were made by the Taxpay&sromulgating the Proposed ReguIationéioﬁ};?c)z]?mendments to the

Relief Act of 1997. These temporary reguas temporary regulations in this Treasury g

lations affect corporations and are nece®ecision. The temporary regulations are Accordingly, 26 CFR part 1 is amended
sary to provide them with guidance needefdentical to the Proposed Regulations, e¥s follows:

to comply with these changes. cept that the temporary regulations re-

EFFECTIVE DATES: These temporaryServe section 1.355-7(e)(6) (suspendingART 1—INCOME TAXES

regulations are effective August 3, 2001, the running of any time period prescribed L
d g in the Proposed Regulations during which Pa;agraph 1.d Tdheb autggrlty citation fqr
FOR FURTHER INFORMATION CON- there is a substantial diminution of risk of 't 1 IS amended by adding an entry in

TACT: Megan R. Fitzsimmons of the Of-|gss under the principles of Sectiorpumerical order to read in part as follows:
fice of Associate Chief Counsel (Corposs(q)(6)(B)) andpExamE)Ie 7 of the Pro- Authority: 26 U.S.C. 7805 * * *
rate), (202) 622-7790 (not a toll-freeposed Regulations (interpreting the ter Section 1.355-7T also issued under 26

number). “similar acquisition” in the context of a o->-C- 355(€)(5). * **

SUPPLEMENTARY INFORMATION: situation involving multiple acquisitions). Par Zihsecu?.n 1};355(;0 IS a;nter?dei by
The IRS and Treasury continue to stui{l\”smg € section heading and the Intro-

ACTION: Temporary regulations.

Background all of the comments received regardin ucgtggy;_?i(t ang 'addir:g afn”entry for
, .355-7T to read in part as follows:
On January 2, 2001, the IRS and Tre the Proposed Regulations. The IRS a

sury published in th&ederal Register “reasury wil continuel to de\;]ote signifi-§1 355-0 Outline of sections.
. cant resources to analyzing the comments

6 = . ) -

i(ng I(:SEGS)_?g?gg%fggrogggiiéu:eg% and, in the near future, expect to issue ad-In order to facilitate the use of

346) (the Proposed Regulations) unddl el 8CEe Tootte e o e major paragraph i those sec.
section 355(e) of the Internal Revenu

Code of 1986. Section 355(e) providesated transactions). ilzn*s*is follows:
that the stock of a controlled corporatiorspecia| Analyses
will not be qualified property under sec- 81.355—7T Recognition of gain on

tion 355(c)(2) or 361(c)(2) if the stock is It has been determined that these tengertain distributions of stock or securities
distributed as “part of a plan (or series oporary regulations are not a significanin connection with an acquisition.
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(a) In general. Par. 3. Section 1.355-7T is added tplan with a distribution pursuant to para-
(b) Plan. read as follows: graph (b) of this section will be aggre-
(c) Multiple acquisitions. . . . gated for purposes of the 50-percent test
(d) Facts and circumstances. 315’5;’;71- Refc otgnll'ilon of gal_? on_certal f paragraph (a)(2) of this section.

(e) Operating rules. IStr ut!ons qths ockar s_e_(t:_url 1esin (d) Facts and circumstances(1) The

(1) Reasonable certainty evidence ofonnection with-an acquisition. facts and circumstances to be considered

business purpose to facilitate an ac- (a) In general Except as provided in in demonstrating whether a distribution

quisition. section 355(e) and in this section, sectioAnd an acquisition are part of a plan in-
(2) Internal discussion evidence of busigss(e) applies to any distribution— clude, but are not limited to, the facts and
ness purpose. (1) To which section 355 (or so muctcircumstances specified in paragraphs
(3) Hostile takeover defense. of section 356 as relates to section 355¥)(2) and (3) of this section. The Weight
(4) Effect of distribution on trading in applies; and to be given each of the facts and circum-
stock. (2) That is part of a plan (or series oftances depends on the particular case.
(5) Consequences of section 355(e) disrgelated transactions) (referred to elsefherefore, whether a distribution and an
garded for certain purposes. where in this section as “plan”) pursuan@cquisition are part of a plan does not de-
(6) Substantial diminution of risk. [Re-to which 1 or more persons acquire dipend on the relative number of facts and
served] rectly or indirectly stock representing acircumstances present under paragraph
() Safe harbors. 50-percent or greater interest in the digd)(2) of this section as compared to para-
(1) Safe Harbor I. tributing corporation (Distributing) or any graph (d)(3) of this section.
(2) Safe Harbor II. controlled corporation (Controlled). (2) Among the facts and circumstances
(3) Safe Harbor Il1. (b) Plan. (1) Whether a distribution tending to show that a distribution and an
(4) Safe Harbor IV. and an acquisition are part of a plan is d&cquisition are part of a plan are the fol-
(5) Safe Harbor V. termined based on all the facts and citowing:
(i) In general. cumstances. In general, in the case of an(i) In the case of an acquisition (other
(ii) Special rules. acquisition after a distribution, the distrib-than involving a public offering or auc-
(6) Safe Harbor VI. ution and the acquisition are consideretion) after a distribution, Distributing or

(9) Stock acquired by exercise of optionspart of a plan if Distributing, Controlled, Controlled and the acquirer (or any of
warrants, convertible obligations, anctbr any of their respective controllingtheir respective controlling shareholders)

other similar interests. shareholders intended, on the date of th#iscussed the acquisition or a similar ac-
(1) Treatment of options. distribution, that the acquisition or a simi-quisition by the acquirer before the distri-
(i) Generalrule. lar acquisition occur in connection withbution. The weight to be accorded the

(i) Agreement, understanding, arrangethe distribution. In general, in the case ofliscussions depends on the nature, extent,
ment, or substantial negotiations tan acquisition before a distribution, theand timing of the discussions. The exis-

write an option. acquisition and the distribution are contence of an agreement, understanding,
(2) Instruments treated as options. sidered part of a plan if Distributing, Con-arrangement or substantial negotiations at
(3) Instruments generally not treated agolled, or any of their respective controlthe time of the distribution is given sub-
options. ling shareholders intended, on the date stantial weight.
() Escrow, pledge, or other securitythe acquisition, that a distribution occur in (i) In the case of an acquisition (other
agreements. connection with the acquisition. than involving a public offering or auc-
(if) Compensatory options. (2) For purposes of paragraph (b)(1) ofion) after a distribution, Distributing or

(i) Options exercisable only upon deaththis section, the actual acquisition and th€ontrolled and a potential acquirer (or
disability, mental incompetency, orintended acquisition may be similar eve@ny of their respective controlling share-

separation from service. though the identity of the person acquirholders) discussed an acquisition before
(iv) Rights of first refusal. ing stock of Distributing or Controlled the distribution and a similar acquisition
(v) Other enumerated instruments. (acquirer), the timing of the acquisition oy a different person occurred after the
(h) Multiple controlled corporations. the terms of the actual acquisition are difdistribution. The weight to be accorded
() [Reserved] ferent from the intended acquisition. Fothe discussions depends on the nature, ex-
() Valuation. example, in the case of a public offerindent, and timing of the discussions and the
(k) Definitions. or auction, the actual acquisition and theimilarity of the acquisition actually oc-

(1) Agreement, understanding, arrangentended acquisition may be similar everwurring to the acquisition discussed before
ment, or substantial negotiations.  though there are changes in the terms dfe distribution.

(2) Controlled corporation. the stock, the class of stock being offered, (iii) In the case of an acquisition in-
(3) Controlling shareholder. the size of the offering, the timing of thevolving a public offering or auction after
(4) Established market. offering, the price of the stock, or the para distribution, Distributing or Controlled
(5) Five-percent shareholder. ticipants in the public offering or auction. (or any of their respective controlling
() [Reserved] (c) Multiple acquisitions All acquisi- shareholders) discussed the acquisition
(m) Examples. tions of stock of Distributing or Con- with an investment banker or other out-
(n) Effective date. trolled that are considered to be part of side adviser before the distribution. The
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weight to be accorded the discussions de- (3) Among the facts and circumstancepose to facilitate the acquisition or a simi-
pends on the nature, extent, and timing @aénding to show that a distribution and afar acquisition of Distributing or Con-
the discussions. acquisition are not part of a plan are th&olled.

(iv) In the case of an acquisition befordollowing: (vii) In the case of an acquisition either
a distribution, Distributing or Controlled (i) In the case of an acquisition (othebefore or after a distribution, the distribu-
and the acquirer (or any of their respedhan involving a public offering or auc-tion would have occurred at approxi-
tive controlling shareholders) discussed #@on) after a distribution, neither Distrib- mately the same time and in similar form
distribution before the acquisition. Theuting nor Controlled and the acquirer oregardless of the acquisition or a similar
weight to be accorded the discussions deny potential acquirer (nor any of their reacquisition (including a previously pro-
pends on the nature, extent, and timing a&fpective controlling shareholders) disposed similar acquisition that did not
the discussions. cussed the acquisition or a similar acquieccur).

(v) In the case of an acquisition beforesition before the distribution. (e) Operating rules The operating
a distribution, Distributing or Controlled (ii) In the case of an acquisition involv-rules contained in this paragraph (e) apply
and a potential acquirer (or any of theiing a public offering or auction after a disfor all purposes of this section.
respective controlling shareholders) distribution, neither Distributing nor Con- (1) Reasonable certainty evidence of
cussed a distribution before the acquistrolled (nor any of their respectivebusiness purpose to facilitate an acquisi-
tion and a similar acquisition by a differ-controlling shareholders) discussed thgon. (i) In the case of an acquisition after
ent person occurred before thecquisition with an investment banker oa distribution, if, at the time of the distrib-
distribution. The weight to be accordedther outside adviser before the distribudtion, it was reasonably certain that be-
the discussions depends on the nature, dion. fore a date that is 6 months after the distri-
tent, and timing of the discussions and the (iii) In the case of an acquisition after ebution an acquisition would occur, an
similarity of the acquisition actually oc-distribution, there was an identifiable, unagreement, understanding, or arrange-
curring to the potential acquisition thatexpected change in market or businessent would exist, or substantial negotia-
was discussed. conditions occurring after the distributiontions would occur regarding an acquisi-

(vi) In the case of an acquisition in-that resulted in the acquisition that wasion of Distributing or Controlled, the
volving a public offering or auction be-otherwise unexpected at the time of thesasonable certainty is evidence of a busi-
fore a distribution, Distributing or Con- distribution. ness purpose to facilitate an acquisition of
trolled (or any of their respective (iv) In the case of an acquisition (otheDistributing or Controlled.
controlling shareholders) discussed a dighan involving a public offering or auc- (ii) In the case of an acquisition before
tribution with an investment banker ortion) before a distribution, neither Distrib-a distribution, if the acquisition occurred
other outside adviser before the acquisiiting nor Controlled and the acquirer (noafter the date of the public announcement
tion. The weight to be accorded the disany of their respective controlling shareeof the planned distribution, or if, at the
cussions depends on the nature, exterolders) discussed a distribution beforéme of the acquisition, it was reasonably
and timing of the discussions. the acquisition. This paragraph (d)(3)(ivcertain that before a date that is 6 months

(vii) In the case of an acquisition eitherdoes not apply if the acquisition occurre@fter the acquisition the distribution
before or after a distribution, the distribu-after the date of the public announcementould occur, an agreement, understand-
tion was motivated by a business purposgf the planned distribution. ing, or arrangement would exist, or sub-
to facilitate the acquisition or a similar ac- (v) In the case of an acquisition beforestantial negotiations would occur regard-
quisition of Distributing or Controlled.  a distribution, there was an identifiablejng the distribution, the public

(viii) In the case of an acquisition eitherunexpected change in market or businessinouncement or reasonable certainty is
before or after a distribution, the acquisiconditions occurring after the acquisitiorevidence of a business purpose to facili-
tion and the distribution occurred within 6that resulted in a distribution that was othtate an acquisition of Distributing or Con-
months of each other or there was aarwise unexpected. trolled.
agreement, understanding, arrangement, (vi) In the case of an acquisition either (2) Internal discussions evidence of
or substantial negotiations regarding thbefore or after a distribution, the distribubusiness purposeThe fact that internal
second transaction within 6 months aftetion was motivated in whole or substantiatliscussions regarding an acquisition oc-
the first transaction. Also, in the case opart by a corporate business purpossurred may be indicative of the business
an acquisition occurring after a distribu{within the meaning of §1.355-2(b))purpose that motivated the distribution.
tion, there was an agreement, understandther than a business purpose to facilitate (3) Hostile takeover defenself Dis-
ing, arrangement, or substantial negotighe acquisition or a similar acquisition oftributing distributes Controlled stock in-
tions regarding a similar acquisition at thdistributing or Controlled. The presencdending, in whole or substantial part, to
time of the distribution or within 6 of a business purpose to facilitate the adecrease the likelihood of the acquisition
months thereafter. quisition or a similar acquisition of Dis- of Distributing or Controlled by separat-

(ix) In the case of an acquisition eithetributing or Controlled is relevant in de-ing it from another corporation that is
before or after a distribution, the debt allotermining the extent to which thelikely to be acquired, Distributing will be
cation between Distributing and Controlledlistribution was motivated by a corporatéreated as having a business purpose to fa-
made an acquisition of Distributing or Conbusiness purpose (within the meaning dfilitate the acquisition of the corporation
trolled likely in order to service the debt. §1.355-2(b)) other than a business puthat was likely to be acquired.
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(4) Effect of distribution on trading in  (ii) The distribution was motivated in ferred (determined by vote or value) im-
stock The fact that the distribution madewvhole or substantial part by a corporatenediately before or after each transfer or
all or a part of the stock of Controlledbusiness purpose (within the meaning ddt the time of the distribution. A principal
available for trading or made Distributing81.355-2(b)) to facilitate an acquisitionelement in determining if such an under-
or Controlled’s stock trade more activelyor acquisitions of no more than 33 percergtanding exists is whether the investment
is not taken into account in determiningf the stock of Distributing or Controlled, decision of each person is based on the in-
whether the distribution and an acquisiand no more than 20 percent of the stockestment decision of 1 or more other ex-
tion of Distributing or Controlled stock of the corporation (whose stock was adsting or prospective shareholders.
were part of a plan. quired in the acquisition or acquisitions (C) This paragraph (f)(5) does not

(5) Consequences of section 355(e) dighat motivated the distribution) was eitheapply to a transfer of stock by or to a per-
regarded for certain purposesFor pur- acquired or the subject of an agreemengpn if the corporation the stock of which
poses of determining the intentions of thenderstanding, arrangement, or substais being transferred knows, or has reason
relevant parties under this section, th&al negotiations before a date that is & know, that the person (or a coordinat-
consequences of the application of sectiamonths after the distribution. ing group, treating it as a single person)
355(e), and the existence of any contrac- (3) Safe Harbor Il If an acquisition intends to become a 5-percent shareholder
tual indemnity by Controlled for tax re-occurs more than 2 years after a distribwat any time during the 4-year period be-
sulting from the application of sectiontion and there was no agreement, undeginning 2 years before the distribution.
355(e) caused by an acquisition of Constanding, arrangement, or substantial ne- (6) Safe Harbor VI If stock of Distrib-

trolled, are disregarded. gotiations concerning the acquisition auting or Controlled is acquired by an em-
(6) Substantial diminution of risfRe- the time of the distribution or within 6 ployee or director of Distributing, Con-
served] months thereafter, the acquisition and thiolled, or a person related to Distributing
(f) Safe harbors—(1) Safe Harbor I. distribution are not part of a plan. or Controlled under section 355(d)(7)(A),

(i) A distribution and an acquisition oc- (4) Safe Harbor IV If an acquisition in connection with the performance of
curring after the distribution will not be occurs more than 2 years before a distrilservices as an employee or director for the
considered part of a plan if— ution, and there was no agreement, undererporation or a person related to it under

(A) The acquisition occurred more tharstanding, arrangement, or substantial nsection 355(d)(7)(A) (and that is not ex-
6 months after the distribution and thergotiations concerning the distribution atessive by reference to the services per-
was no agreement, understandinghe time of the acquisition or within 6formed) in a transaction to which section
arrangement, or substantial negotiationsionths thereafter, the acquisition and th@3 applies, the acquisition is not an acqui-
concerning the acquisition before a datdistribution are not part of a plan. sition that is part of a plan as described in
that is 6 months after the distribution; and (5) Safe Harbor V(i) In general. An  paragraph (b)(1) of this section.

(B) The distribution was motivated inacquisition of Distributing or Controlled (g) Stock acquired by exercise of op-
whole or substantial part by a corporatstock that is listed on an established mations, warrants, convertible obligations,
business purpose (within the meaning déet is not part of a plan if the acquisitiorand other similar interests(t) Treatment
81.355-2(b)) other than a business purs pursuant to a transfer between sharef options—(i) General rule For purposes
pose to facilitate an acquisition of Distrib-holders of Distributing or Controlled, nei-of this section, if stock of Distributing or
uting or Controlled. ther of whom is a 5-percent shareholdeControlled is acquired pursuant to an op-

(i) For purposes of paragraphFor purposes of the preceding sentencgon, the option will be treated as an agree-
(H(2)(1)(B) of this section, the presence othe term 5-percent shareholder is defineshent to acquire the stock on the date the
a business purpose to facilitate an acquisin paragraph (k)(5) of this section, excepbption is written unless Distributing estab-
tion of Distributing or Controlled is rele- that the corporation can rely on Scheduldishes that on the later of the date of the
vant in determining the extent to whichl3D and 13G (or any similar schedules$tock distribution or the writing of the op-
the distribution was motivated by a corpofiled with the Securities and Exchangedion, the option was not more likely than
rate business purpose (within the meaningommission to identify its 5-percentnot to be exercised. The determination of
of §1.355-2(b)) other than a business pushareholders. whether an option was more likely than not
pose to facilitate an acquisition of Distrib- (i) Special rules (A) This paragraph to be exercised is based on all the facts and
uting or Controlled. (f(5) does not apply to public offerings orcircumstances, taking control premiums

(2) Safe Harbor 1l A distribution and redemptions. and minority and blockage discounts into
an acquisition occurring after the distribu- (B) This paragraph (f)(5) does notaccount in determining the fair market
tion will not be considered part of a plarapply to a transfer of stock by or to a pervalue of stock underlying an option.
if— son who, pursuant to a formal or informal (ii) Agreement, understanding,

(i) The acquisition occurred more tharunderstanding with other persons (the carrangement, or substantial negotiations
6 months after the distribution and ther@rdinating group), has joined in coordi-to write an option If there is an agree-
was no agreement, understandingjated transfers of stock if, at any timenent, understanding, or arrangement to
arrangement, or substantial negotiationduring the period the understanding exwrite an option, the option will be treated
concerning the acquisition before a datists, the coordinating group owns, in th@s written on the date of the agreement,
that is 6 months after the distributionjaggregate, 5 percent or more of the stoaknderstanding, or arrangement. If an
and of the corporation whose stock is transagreement, understanding, or arrange-
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ment to write an option is reached, or an (A) Is nontransferable within the mean-nority and blockage discounts within a
option is written, more than 6 months buing of §1.83-3(d); and single class are not taken into account.
not more than 2 years after the distribu- (B) Does not have a readily ascertain- (k) Definitions—(1) Agreement, under-
tion, and there were substantial negotiable fair market value as defined irstanding, arrangement, or substantial ne-
tions regarding the writing of the option§1.83—-7(b). gotiations Whether an agreement, under-
or the acquisition of the stock underlying (iii) Options exercisable only uponstanding, or arrangement exists depends
the option before the end of the 6-montldeath, disability, mental incompetencypn the facts and circumstances. The par-
period beginning on the date of the distrier separation from service Any option ties do not necessarily have to have en-
bution, the option will be treated as writ-entered into between shareholders of i®red into a binding contract or have
ten within 6 months after the distribution.corporation (or a shareholder and theeached agreement on all terms to have an

(2) Instruments treated as optian§or corporation) that is exercisable onlyagreement, understanding, or arrange-
purposes of this paragraph (g), except topon the death, disability, or mental inment. However, an agreement, under-
the extent provided in paragraph (g)(3) o€ompetency of the shareholder, or, in thetanding, or arrangement clearly exists if
this section, call options, warrants, conease of stock acquired in connection witlenforceable rights to acquire stock exist.
vertible obligations, the conversion feathe performance of services for the corin public offerings or auctions by Distrib-
ture of convertible stock, put options, reporation or a person related to it undeuting or Controlled of Distributing or
demption agreements (including rights teection 355(d)(7)(A) (and that is not ex-Controlled’s stock, an agreement, under-
cause the redemption of stock), any otheressive by reference to the services pestanding, arrangement, or substantial ne-
instruments that provide for the right offormed), the shareholder’s separatiogotiations can exist even if the acquirer
possibility to issue, redeem, or transfefrom service. has not been specifically identified. The
stock (including an option on an option), (iv) Rights of first refusal A bona fide existence of such an agreement, under-
or any other similar interests are treated aght of first refusal regarding the corpo-standing, arrangement, or substantial ne-
options. ration’s stock with customary terms, engotiations will be based on discussions

(3) Instruments generally not treated adered into between shareholders of a cowith an investment banker or other out-
options For purposes of this paragraplporation (or between the corporation andide adviser.

(9), the following are not treated as opa shareholder). (2) Controlled corporation For pur-
tions unless (in the case of paragraphs (v) Other enumerated instrumentsposes of this section, a controlled corpo-
(9)(3)(1), (iii), and (iv) of this section) Any other instrument the Commissioneration is a corporation the stock of which
written, transferred (directly or indi- may designate in revenue procedures, nis distributed in a distribution to which
rectly), or listed with a principal purposetices, or other guidance publishedection 355 (or so much of section 356 as
of avoiding the application of sectionin the Internal Revenue Bulletin. Seeaelates to section 355) applies.

355(e) or this section. § 601.601(d)(2) of this chapter. (3) Controlling shareholder (i) A con-

(i) Escrow, pledge, or other security (h) Multiple controlled corporations trolling shareholder of a corporation the
agreementsAn option that is part of a se-Only the stock or securities of a constock of which is not listed on an estab-
curity arrangement in a typical lendingtrolled corporation in which 1 or morelished market is any person who, directly
transaction (including a purchase monegersons acquire directly or indirectlyor indirectly, or together with related per-
loan), if the arrangement is subject to cusstock representing a 50-percent or greateons (as described in sections 267(b) and
tomary commercial conditions. For thignterest as part of a plan involving the dis707(b)), possesses voting power in Dis-
purpose, a security arrangement includesibution of that corporation will be tributing or Controlled representing a
for example, an agreement for holdindgreated as not qualified property undemeaningful voice in the governance of the
stock in escrow or under a pledge or othexection 355(e)(1) if— corporation.
security agreement, or an option to ac- (1) The stock or securities of more than (ii) A controlling shareholder of a cor-
quire stock contingent upon a defaulll controlled corporation are distributed irporation the stock of which is listed on an
under a loan. distributions to which section 355 (or scestablished market is a 5-percent share-

(i) Compensatory optionsAn option much of section 356 as relates to sectidmolder who actively participates in the
to acquire stock in Distributing or Con-355) applies; and management or operation of the corpora-
trolled with customary terms and condi- (2) One or more persons do not action.
tions provided to an employee or directoquire, directly or indirectly, stock repre- (iii) For purposes of this section, a per-
of Distributing, Controlled, or a personsenting a 50-percent or greater interest son is a controlling shareholder if that
related to Distributing or Controlled Distributing pursuant to a plan involvingperson meets the definition of controlling
under section 355(d)(7)(A), in connectiorany of those distributions. shareholder in this paragraph (k)(3) im-
with the performance of services as an (i) [Reserved] mediately before or immediately after the
employee or director for the corporation (j) Valuation. Except as provided in acquisition being tested.
or a person related to it under sectioparagraph (g)(1)(i) of this section, for (iv) If a distribution precedes an acqui-
355(d)(7)(A) (and that is not excessive byurposes of section 355(e) and this sesition, Controlled’s controlling sharehold-
reference to the services performed) artibn, all shares of stock within a singleers immediately after the distribution are
that immediately after the distribution anctlass are considered to have the santensidered Controlled’s controlling share-
within 6 months thereafter— value. Thus, control premiums and miholders at the time of the distribution.
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(4) Established marketAn established (ii) No Safe Harbor applies to this acquisition. (i) No Safe Harbor applies to this acquisition.
market is— (iii) The issue is whether the distribution of C andSafe Harbor V, relating to public trading, does not
- . L ._the merger of D into X are part of a plan. To deterapply to public offerings (paragraph (f)(5)(ii)(A) of
(I) A national S_ecu““es eXChang_e_rEQIS'mine whether the distribution of C and the merger athis section).
tered under section 6 of the Securities EXy into x are part of a plan, D must consider all the (i) The issue is whether the distribution of C and
change Act of 1934 (15 U.S.C. 78f); facts and circumstances, including those describetle public offering by D are part of a plan. To deter-
(ii) An interdealer quotation systemin paragraph (d) of this section. mine whether the distribution of C and the public of-
Sponsored by a national securities associ- (iv) The following tends to show that the distrib-fering by D are part of a plan, D must consider all
. . . ution of C and the merger of D into X are part of ahe facts and circumstances, including those de-
ation rgngtered under section 15A of th lan: X and D discussed the acquisition before thscribed in paragraph (d) of this section.
Securities Act of 1934 (15 U.S.C. 780-3)gistribution (paragraph (d)(2)(i) of this section), D (iv) The following tends to show that the distrib-
or was motivated by a business purpose to facilitate theion of C and the public offering by D are part of a
(iii) Any additional market that the merger (paragraph (d)(2)(vi)) of this section), anglan: D discussed the public offering with its invest-
Commissioner may designate in revenutge distribution and the merger occurred within 6nent banker before the distribution (paragraph
. . months of each other (paragraph (d)(2)(viii) of thigd)(2)(iii) of this section), D was motivated by a
proc_edure_s, notices, or other guldanc?ection). Because the merger was not only didusiness purpose to facilitate the public offering
published in the Internal Revenue Bulvussed, but was agreed to, before the distributiotparagraph (d)(2)(vii) of this section), and there
letin (see § 601.601(d)(2) of this chapter)he fact described in paragraph (d)(2)(i) of this seavere substantial negotiations regarding the public
(5) Five-percent shareholderA person tior(1 i)s given sijbhstafntial weidght. e offerii?g(]d\;\zit;lén 6)mfori\]ths after tr)le distribution (para-
: : V) None of the facts and circumstances listed igrap 2)(viii) of this section).
will be ConSIdered. a S-percent Sha.re-aragraph (d)(3) of this section, tending to show that (v) None of the facts and circumstances listed in
holder of a corporation the stock of Wh'dﬁ distribution and an acquisition are not part of @aragraph (d)(3) of this section, tending to show that
is listed on an established market if th@lan, exist in this case. a distribution and an acquisition are not part of a
person owns, directly or indirectly, or to- (vi) The distribution of C and the merger of Dplan, exist in this case.
gether with related persons (as describdgjo X are part of a plan under paragraph (b)(1) of (vi) The distribution of C and the public offering

: . is section. by D are part of a plan under paragraph (b)(1) of this
in sections 267(b) and 707(b)) 5 percerﬁ‘ Example 2. Substituted acquirefi) The facts are section.

or more of any class of stock of the corpomne same as iExample Lexcept that after D distrib- ~ Example 4. Public offering followed by unex-
ration whose stock is transferred. A perates C, X is unable to fulfill one of the conditions ofpected opportunity.(i) Facts D’s managers, di-
son is a 5-percent shareholder if the pette merger agreement and the merger of D into X doesctors, and investment banker discuss the possibil-
son meets the requirements of th#gotoccur. Y, one of X's competitors, perceives this aisy of offering C stock to the public. D decides to
. . . v bef an opportunity and begins discussing with D a mergetistribute Cpro ratato D’s shareholders solely to
preceding sentence Imme(_jlate Y DEIOT€ Gl v Five months after D distributes C, D mergegacilitate a 20 percent stock offering by C. To take
after each transfer. All options are treategli, v. As a result of the merger, the D shareholdemdvantage of favorable market conditions, C issues
as exercised for the purpose of determirwn less than 50 percent of the outstanding Y stock. new shares amounting to 20 percent of its stock in
ing whether the shareholder is a 5-percent (i) No Safe Harbor applies to this acquisition. a public offering 1 month before D distributes its
shareholder (iii) The issue is whether the distribution of C andremaining 80 percent of the C stock. The public
’ the merger of D into Y are part of a plan. To detereffering documents disclose the intended distribu-
(I) [Reserved] ) mine whether the distribution of C and the merger dfion of C, which is expected to occur shortly after
(m) Examples The following exam- p into Y are part of a plan, D must consider all thehe public offering. At the time of the distribution,
ples illustrate paragraphs (a) through (Kcts and circumstances, including those describétlis not reasonably certain that an acquisition will
of this section. Throughout these exanib paragraph (d) of this section. occur, an agreement, understanding, or arrange-
ples, assume that Distributing (D) owns _(|v) The following tends to shgw that the dlstrlb-ment_ concern_lng an acqwsn_lon will E‘XIS.t,'C.)I' sup-
ution of C and the merger of D into Y are part of astantial negotiations concerning an acquisition will
all of the stock of Controlled (C). As- lan: X, a potential acquirer, and D discussed an aoecur within 6 months. Two months after the dis-
sume further that D distributes the stockuisition before the distribution and a similar acquitribution, C is approached unexpectedly regarding
of C in a distribution to which section 355sition by Y occurred (paragraph (d)(2)(ii) of this sec-an opportunity to acquire X. Five months after the
applies and to which section 355(d) doetéoni), D was mo_ti\_/_ated 'b¥| a busii]ness purpo_sheYtdistrib;Jtiic])n,CC ac?(uires X in exchange for 40 per-
. acilitate an acquisition similar to the merger with Ycent of the C stock.
not apply. Unless, otherwise stated, a%ﬁaragraph (d)(2)(vii) of this section), and the distri- (ii) Public offering (A) No Safe Harbor applies
sume the corporations do not have COMbution and the merger occurred within 6 months afo the public offering. Safe Harbor V, related to pub-
trolling shareholders. No inferenceeach other (paragraph (d)(2)(viii) of this section). lic trading, does not apply to public offerings (para-
should be drawn from any examp|e con- (v) As in Example 1none of the facts and cir- graph (f)(5)(ii)(A) of this section).
cerning whether any requirements of Se(9_u_mst_ance_s listed in paragraph (d)(S) of this sec_tlon _(B) The issue is Whetl'_ler t‘he 20 percent pub||c_0f-
tion 355 other than those of section 355(e§><|st.|n this case. Although g substltuted_ angrq‘erlng by C and the distribution by D of the remain-
. cquired D, the merger of D into Y was similar toing C stock are part of a plan. To determine whether
are satisfied. The examples are as folre negotiated merger of D into X. the distribution and the public offering are part of a
lows: (vi) The distribution of C and the merger of Dplan, D must consider all the facts and circum-
Example 1. Unwanted asset§) D is in business into Y are part of a plan under paragraph (b)(1) oftances, including those described in paragraph (d)
1. Cisin business 2. D is relatively small in its inthis section. of this section.
dustry. D wants to combine with X, a larger corpora- Example 3. Public offering (i) D’s managers, (C) Under paragraph (d)(2) of this section, the
tion also engaged in business 1. X and D begin negdirectors, and investment banker discuss the pos$ollowing tends to show that the distribution of C
tiating for X to acquire D, but X does not want tobility of offering D stock to the public. They decideand the public offering are part of a plan: D dis-
acquire C. To facilitate the acquisition of D by X, Da public offering of 50 percent of D's stock with D cussed the distribution with its investment banker
agrees to distribute all the stock ot ratabefore as a stand alone corporation would be in D’s best ifbefore the public offering (paragraph (d)(2)(vi) of
the acquisition. D and X enter into a binding contradierest. To facilitate a stock offering by D of 50 perthis section), D was motivated by a business purpose
for D to merge into X subject to several conditions. ent of its stock, D distributes all the stock op®© to facilitate the public offering (paragraph
distributes C and D merges into X one month laterata to D’s shareholders. D issues new share@)(2)(vii) of this section), and the public offering
As a result of the merger, D’s former shareholderamounting to 50 percent of its stock to the public imnd the distribution occurred within 6 months of
own less than 50 percent of the stock of X. a public offering 7 months after the distribution.  each other (paragraph (d)(2)(viii) of this section).
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(D) None of the facts and circumstances listed i868(a)(2)(E) within 6 months after the distribution.§1.355—-2(b)) other than a business purpose to facili-
paragraph (d)(3) of this section, tending to show thathe C shareholders receive less than 50 percenttate an acquisition. After the announcement but be-
a distribution and an acquisition are not part of #e stock of Y in the exchange. fore the distribution, widely held X becomes avail-
plan, exist in this case. (ii) No Safe Harbor applies to this acquisition. able as an acquisition target. There were no

(E) The public offering of C and the distribution (i) The issue is whether the distribution of C anddiscussions between D and X before the announce-
of C are part of a plan under paragraph (b)(1) of thihe acquisition of C by Y are part of a plan. To dement. D negotiates with and acquires X before the
section. termine whether the distribution of C and the acquidistribution. After the acquisition, X’s former share-

(iiiy X acquisition (A) No Safe Harbor applies to sition of C by Y are part of a plan, D must consideholders own 55 percent of D’s stock. D distributes
the X acquisition. all the facts and circumstances, including those déhe stock of Goro ratawithin 6 months after the ac-

(B) The issue is whether the distribution of C andcribed in paragraph (d) of this section. quisition of X.
the acquisition by C of X are part of a plan. To de- (iv) Under paragraph (d)(2) of this section, the (ii) No Safe Harbor applies to this acquisition.
termine whether the distribution of C and the acquifollowing tends to show that the distribution of C  (iii) The issue is whether the acquisition of X by
sition by C of X are part of a plan, D must consideand the acquisition of C by Y are part of a plan: Th® and the distribution of C are part of a plan. To de-
all the facts and circumstances, including those decquisition and the distribution occurred within 6termine whether the distribution of C and the acqui-
scribed in paragraph (d) of this section. months of each other (paragraph (d)(2)(viii) of thissition of X by D are part of a plan, D must consider

(C) Under paragraph (d)(2) of this section, thesection). In addition, the distribution may be moti-all the facts and circumstances, including those de-
following tends to show that the distribution of Cvated by a business purpose to facilitate the acquisieribed in paragraph (d) of this section.
and acquisition by C of X are part of a plan: The distion or a similar acquisition because there is evi- (iv) Under paragraph (d)(2) of this section, the
tribution and the acquisition occurred within 6dence of a business purpose to facilitate afpllowing tends to show that the acquisition of X by
months of each other (paragraph (d)(2)(viii) of thisacquisition by reason of the fact that at the time dP and the distribution of C are part of a plan: The
section). The fact described in paragraph (d)(2)(vithe distribution it was reasonably certain that an a@cquisition and the distribution occurred within 6
of this section does not exist in this case because Dysiisition of C would occur or there would be anmonths of each other (paragraph (d)(2)(viii) of this
business purpose was to facilitate the public offeringgreement, understanding, arrangement, or subst&ction). Also, the distribution may be motivated by
and C’s acquisition of X is not similar to that acqui-tial negotiations regarding an acquisition of C withird business purpose to facilitate the acquisition or a
sition. 6 months after the distribution (paragraphsimilar acquisition because there is evidence of a

(D) Under paragraph (d)(3) of this section, thgd)(2)(vii) and (e)(1)(i) of this section). business purpose to facilitate an acquisition by rea-
following tends to show that the distribution of C  (v) Under paragraph (d)(3) of this section, theson of the fact that the acquisition occurred after the
and the acquisition by C of X are not part of a plarfollowing tends to show that the distribution of Cpublic announcement of the planned distribution
Neither D, C, nor their respective controlling shareand the acquisition of C by Y are not part of a planfParagraphs (d)(2)(vii) and (e)(1)(ii) of this section).
holders discussed the acquisition of X or a similaNeither D, C, nor their respective controlling share- (v) Under paragraph (d)(3) of this section, D
acquisition with potential acquirers before the distriholders discussed the acquisition or a similar acquivould assert that the following tends to show that
bution (paragraph (d)(3)(i) of this section), D had aition with Y or any other potential acquirers before¢he distribution of C and the acquisition of X by D
substantial business purpose for the distributiothe distribution (paragraph (d)(3)(i) of this section)@re not part of a plan: The distribution was moti-
other than a business purpose to facilitate the acquurthermore, D may be able to demonstrate that tty@ted by a corporate business purpose other than a
sition of X or a similar acquisition (paragraphdistribution was motivated in whole or substantialPusiness purpose to facilitate the acquisition or a
(d)(3)(vi) of this section), and the distribution wouldpart by a corporate business purpose other thanSinilar acquisition (paragraph (d)(3)(vi) of this sec-
have occurred at approximately the same time and business purpose to facilitate the acquisition or #on), and the distribution would have occurred at
similar form regardless of the acquisition of X (parasimilar acquisition (paragraph (d)(3)(vi) of this sec-2PProximately the same time and in similar form re-
graph (d)(3)(vii) of this section). The distributiontion). D’s stated purpose for the distribution (facili-92rdless of the acquisition (paragraph (d)(3)(vii) of
was announced and accomplished to facilitate the 2ting D’s access to favorable financing) must b&is section). That D decided to distribute C and an-
percent public offering by C. D and C were unawarevaluated in light of the evidence of a business puRounced that decision before it became aware of the
of the opportunity to acquire X at the time of the dispose to facilitate an acquisition. D also may be abf@PPOrtunity to acquire X suggests that the distribu-
tribution. to demonstrate that the distribution would have odion would have occurred at approximately the same

(E) Weighing the facts and circumstances, the acurred at approximately the same time and in simildfm€ and in similar form regardless of D's acquisi-
quisition by C of X and the distribution of C by D form regardless of the acquisition (paragrapfion of X. X's lack of participation in the decision
are not part of a plan under paragraph (b)(1) of thi@)(3)(vii) of this section). also helps establish that fact. o
section. (vi) Under paragraph (e)(5) of this section, the (Vi) In determining whether the distribution of C

(F) If C’s acquisition of X had occurred more existence of the indemnity is irrelevant in analyzingf’md ach|S|t_|on of X by D are part YOf a plan, one
than 6 months after the distribution and had not beahether the distribution and acquisition of C are part°uld consider the importance of D's business pur-
the subject of an agreement, understanding, arrangs-a plan. pose fo_r the distribution in "th of D's OPPOTFU”'FY
ment, or substantial negotiations before the date that (vii) In determining whether the distribution of C to acquire X. IfD can establish that the dlstrlbu_tlon
is 6 months after the distribution, Safe Harbor liand the acquisition of C by Y are part of a plan, on°ntinued to be motivated by the stated business
would have applied to C’s acquisition of X. should consider the importance of D’s stated busine84"POSe, ’and if I_D_V_VOUId have d'Str,'bUIEd _C_r.egard—

Example 5. Hot market(i) D is a widely held purpose for the distribution in light of the reasonabl ess of I?s gcq.wS{tlon of X, then D's acquisition of
corporation the stock of which is listed on an estabzertainty that C would be acquired or there would b and D's d|5tr|but|0_n of C are _n_Ot part of a plan.
lished market. D announces a distribution of C andn agreement, understanding, arrangement, or sub- Example 7'_ Multiple acql{lsmons[ll?eserved].
distributes Cpro ratato D's shareholders. By con- stantial negotiations regarding an acquisition of ¢ (n) Effective dateThis section applies
tract, C agrees to indemnify D for any imposition ofwithin 6 months after the distribution. If D's statedto distributions occurring after August 3,
tax under section 355(e) caused by the acts of Gusiness purpose for the distribution is substantigtQQ1.

The distribution is motivated by a desire to improveeven though the reasonable certainty that C would be

D’s access to financing at preferred customer inteacquired is evidence of a business purpose to facili- Robert E. Wenzel,
est rates, which will be more readily available if Dtate an acquisition, and if D would have distributed C Deputy Commissioner
separates from C. At the time of the distribution, alregardless of Y’s acquisition of C, Y’s acquisition of of Internal Revenue

though D has not been approached by any potenti@land D’s distribution of C are not part of a plan.

acquirer of C, it is reasonably certain that within 6 Example 6. Unexpected opportunit{i) D, the

months after the distribution either an acquisition oftock of which is listed on an established market, aftPproved July 26, 2001.
C will occur or there will be an agreement, undernounces that it will distribute all the stock ofp@® .

standing, arrangement, or substantial negotiatiomrata to D's shareholders. At the time of the an- Mark A Wemberger'

regarding an acquisition of C. Corporation Y acnouncement, the distribution is motivated wholly by Assistant Secretary
quires C in a merger described in sectiora corporate business purpose (within the meaning of of the Treasury.
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(Filed by the Office of the Federal Register on AuDjsclosures of Return The disclosure of the specific items of

gust 2, 2001, 8:45 a.m., and published in the issue pf . . . . . iee . . .
the Federal Register for August 3, 2001, 66 F.Rf.)nformatlon to Officers and ret_um_mformatlon |fjent|f|ed in this regu
40590) Employees of the Department of lation is necessary in order for the Depart-

Agriculture for Certain ment of Agriculture to accurately identify,

_ _ Statistical Purposes and Related °¢ate; and classify, as well as properly
Section 2632.—Special Rules Activities process, information from agricultural

for Allocation of GST Exemption businesses to be surveyed for the statuto-
AGENCY: Internal Revenue Serviceflly mandated Census of Agriculture.

26 CFR 26.2632-1: Allocation of GST exemption. (|RS), Treasury .
' ' Special Analyses

If a taxpayer does not elect on a timely filed gitACTION: Final regulation. ] )
tax return under section 2632(b) to have the auto- It has been determined that this Treasury

matic allocation of GST exemption rules not apphSUMMARY:  This document provides adecision is not a significant regulatory ac-
to direct skips, what procedure must the taxpaydinal regulation relating to the disclosuretion as defined in Executive Order 12866.

o o et an e o i 1k et nfomaton 0 ofcrs and e Thertore o ety assessment s o
| u | | u . . .
apply? See Notice 2001-50, page 189, ployees of the Department of Agriculturerequired. It has also been determined that

for certain statistical purposes and relatesection 553(b) of the Administrative Pro-
activities. This regulation permits the IRSedure Act (5 U.S.C. chapter 5) does not
26 CFR 26.2632—1: Allocation of GST exemption. 10 disclose return information to the Deapply to this regulation.
If a taxpayer does not elect on a timely filed giftpartment of Agriculture o structure, pre- .lt Is hereby cgrtifjgd th?'t this regulation
§are, and conduct the Census of Agriculill not have a significant impact on a sub-

tax return under section 2632(c) to have the auto- . .. .
matic allocation of GST exemption rules not appl re. stantial number of small entities. This cer-

to indirect skips made after December 31, 2000y ATES: Effective Date This regulation tification is based upon the fact that this
what procedure must the taxpayer follow to request. . i o 31v 31 2001 regulation concerns the disclosure of return
an extension of time to make an election that the al® y oL, ’

il . information by the IRS to the Department
tomatic allocation rules not apply? If a taxpayer Applicability Date For dates of applic- y b

does not elect on a timely filed gift tax return undeability of this regulation, see §301.61030f Agr,ICU|ture for purposes of th_e Census
section 2632(c)(5)(A)(ii) to treat a trust as a GST(j)(5)—1(d). Qf Agriculture and.does not require any ac-
trust described in section 2632(c)(3)(B), what proce- tion by or otherwise affect small entities.

dure must the taxpayer follow to request an extetFOR FURTHER INFORMATION CON- Therefore, a Regulatory Flexibility Analy-

sion of time to treat the trust as a GST trust? See NFACT: Stuart Murray, (202) 622-4580sis under the Regulatory Flexibility Act (5

tice 2001-50, page 189. (not a toll-free number). U.S.C. chapter 6) is not required.
Pursuant to section 7805(f) of the

Code, the temporary regulation and the

Background notice of proposed rulemaking preceding

this regulation were submitted to the

On January 4, 2000, a temporary regwchief Counsel for Advocacy of the Small
If a taxpayer does not allocate generation-skiplation (T.D. 8854, 2000-3 I.R.B. 306) re-Business Administration for comment on

ping transfer exemption on a timely filed gift tax re-lating to disclosure of return informationits impact on small businesses.

turn with respect to Ia Iifet.ime transfer undetyg the Department of Agriculture was _ _

\?vitzhsfezs(;)t)e(clt)tc()) Irzﬂs?ert'srlfzegfhdui?:feg ;2(4;%%}11293hzdnigtirfgfd(:)rrilpztsegidstrelﬁg?n zll(?ingDraﬂ'”g Information

what procedure must the taxpayer follow to reque ' inci i ioni

an ex?ension of time to mak?e )a/m allocation ocf1 théREG-116704-99, 2000-3 I.R.B. 325) The principal author of this regulation Is

) S ) . . Jennifer S. McGinty, formerly of the Of-
generation-skipping transfer exemption? See Noticeross-referencing the temporary regul

%ice of the Associate Chief Counsel (Proce-
2001-50, page 189. tion was published in thEederal Regis- e . .

dure & Administration), Disclosure & Pri-
ter for the same day (65 FR 215). N )

c{/acy Law Division, IRS. However, other

) _ o public hearing was requested or held. Ng_ - - ¢ 0 the IRS and Tr De-
Section 6103.—Confidentiality written or electronic comments respon Se sonnel from the IRS and Treasury De

. . . . partment participated in its development.
and Disclosure of Returns and ing to the notice of proposed rulemaklnéjJ p* *p * % % P
Return Information were received. Accordingly, the regula-

_ _ tion proposed by REG-116704-99 ig\doption of Amendments to the
_2? C':Rt,301t-‘51(]3f_3(1)(5>)—1(3j D'SC'IOSUVGS Offtfhetum adopted by this Treasury decision withouRegulations
Information (o ofticers ana employees o e P .
Department of Agriculture for certain statistical '€ VISIOM, ar.‘d the corresponding tempo- A dinalv. 26 CER ‘3201 i
purposes and related activities. rary regulation is removed. ccoraingly, par IS
amended as follows:

SUPPLEMENTARY INFORMATION:
Section 2642.—Inclusion Ratio

26 CFR 26.2642-2: Valuation.

Explanation of Provisions
T.D. 8958 o iation allows the IRS 1o dis. AR 301—PROCEDURE AND
is regulation allows the to dis-ADMINISTRATION
DEPARTMENT OF THE TREASURY  close return information to the Depart-
Internal Revenue Service ment of Agriculture for purposes of the Paragraph 1. The authority citation for

26 CFR Part 301 Census of Agriculture. part 301 is amended by removing the
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entry for 301.6103(j)(5)-1T and adding (3) From Form 943— nating, by name and title, the officers

an entry in numerical order to read in part (i) Taxpayer ldentity Information; and employees of the Department of

as follows: (i) Annual Accounting Period; Agriculture to whom such disclosure is
Authority: 26 U.S.C. 7805 * * * (iif) Total wages subject to Medicareauthorized, to the Commissioner of In-
Section 301.6103(j)(5)-1 also issued taxes; ternal Revenue by the Secretary of the

under 26 U.S.C. 6103(j)(5);* * * (iv) Master File Tax (MFT) Code; Department of Agriculture and describ-
Par. 2. Section 301.6103(j)(5)-1 is (v) Document Locator Number (DLN); ing—

added to read as follows: (vi) Cycle Posted; (i) The particular return information to

(vii) Final return indicator; and be disclosed;

8301.6103(j)(5)-1 Disclosures of return

, , : (viii) Part year return indicator. (ii) The taxable period or date to which
information to officers and employees of

such return information relates; and

the Department of Agriculture for (4) From Form 1120 series— _ (iii) The particular purpose for which
certain statistical purposes and related (i) Taxpayer Identity Infornjatl.on, the return information is to be
activities. (||) Annual Accquntlng Period; used.

(iif) Gross receipts less returns and al- .

(a) General rule.Pursuant to the provi- lowances: (2) No such officer or employee to
sions of section 6103(j)(5) of the Internal (i) PBA Code: whom return information is disclosed
Revenue Code and subject to the require- (v) parent corporation Employer IdenPursuant to the provisions of paragraph
ments of paragraph (c) of this section, of- " tification Number, and related () Of this section shall disclose such re-
ficers or employees of the Internal Rev-  Name and PBA Code for entitiestd"" INformation to any person, other
enue Service (IRS) will disclose return  with agricultural activity: than the taxpayer to whom such return
information to officers and employees of ~(yi) Master File Tax (MFT) Code: information relates or other officers or
the Department of Agriculture to the ex- (vii)) Document Locator Number €MPIOY€es of the Department of Agri-
tent, and for such purposes as may be, (DLN); cultu.re whose.dutles or responsibilities
provided by paragraph (b) of this section. (viii) Cycle posted; require s_uch disclosure for a purpose de-

(b) Disclosure of return information to  (ix) Final return indicator; scribed in paragraph (b) of this section,
officers and employees of the Department (x) Part year return indicator; and except in a form that cannot be associ-
of Agriculture. (1) Officers or employees  (xi) Consolidated return indicator. ?rei?u\jl\i”rt:c,:t?; (;thpe:pé:iﬁIfre{]at%’agg?al%
of the IRS will disclose the following re- ' :
turn information for individuals, par?ner- (5) From Form 851— _ the IRS determines that the Department
ships, and corporations with agricultural () Sub_S|d!ary Taxpayer Identity Infor- of Agriculture, or any officer or em-
activity, as determined generally by in- mation; _ _ ployee thereof, has failed to, or does not,
dustry code classification or the filing of (1)) Annual Accounting Period; satisfy the requirements of section
returns for such activity, to officers and (1) Subsidiary PBA Code; 6103(p)(4) of the Internal Revenue Code
employees of the Department of Agricul- (iv) I?ar.ent Taxpayer Identity Informa-or regulations or published procedures
ture for purposes of, but only to the extent , _ 1O™ thereunder, the IRS may take such ac-
necessary in, structuring, preparing, and (v) Parent PBA Code; tions as are deemed necessary to ensure
conducting, as authorized by chapter 55 (V) Master File Tax (MFT) Code; that such requirements are or shall be
of title 7, United States Code, the Census (Vi) Document Locator Number satisfied, including suspension of dis-
of Agriculture. __(DLN); and closures of return information otherwise

(2) From Form 1040/Schedule F— (viii) Cycle Posted. authorized by section 6103(j)(5) and

(i) Taxpayer Identity Information (as (6) From Form 1065 series— paragraph (b) of this section, until the

defined in section 6103(b)(6) of the (i) Taxpayer Identity Information; IRS determines that such requirements
Internal Revenue Code); (i) Annual Accounting Period; have been or will be satisfied.

(i) Spouse’s SSN; (iii) PBA Code; _(d) Effective dateThis section is ap-

(iif) Annual Accounting Period; (iv) Gross receipts less returns and aplicable on July 31, 2001.

iv) Principal Business Activity (PBA lowances; .

) Code;p & ) (v) Net farm profit (loss); §301.6103())(5)-1T [Removed]

(v) Sales of livestock and produce (vi) Master File Tax (MFT) Code; Par. 3. Section 301.6103(j)(5)-1T is

_ raised; _ - (vii) Document Locator Number omoved.

(v!) Taxable cooperative dlgtrlbutlons; (DLNY); Robert E. Wenzel,

(vii) Income from custom hire and ma- (ym) chle Postgd;_ Deputy Commissioner

chine V\_/ork; (ix) Final return |nd|(_:at<_)r; and of Internal Revenue.

(viii) Gross income; (x) Part year return indicator.

(ix) Master File Tax (MFT) Code; (c) Procedures and restrictions(1)  Approved July 20, 2001.

(x) Document Locator Number (DLN); Disclosure of return information by offi-

(xi) Cycle Posted; cers or employees of the IRS as provided Mark Weinberger,

(xii) Final return indicator; and by paragraph (b) of this section shall be Assistant Secretary

(xiii) Part year return indicator. made only upon written request desig- of the Treasury (Tax Policy).
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(Filed by the Office of the Federal Register on Juh1 9, 2001. Interest will be computed undemade until after the taxpayer under exam-

igaifglézggg%; j‘SI‘; %‘f"zsohoeld' g‘;gﬂi‘éﬁg)ﬂiﬁe rule in this regulation on any claimsnation receives notice of the IRS's deter-
for refund of interest pending on Januarynination and has been given an opportu-

17, 2001. No inference is intended thanity to file a petition in the Tax Court

the rule set forth in these final regulationsontesting such determination.

is not current law.

Section 6112.—Organizers and

Sellers of Potentially Abusive Explanation of Provisions

Tax Shelters Must Keep Lists of ~ FOR FURTHER INFORMATION CON- _ _

Investors TACT: Lynne Camillo (202) 622-6040 This document contains an amendment
(not a toll-free number). to the regulations under section 6205.

26 CFR 301.6112-1T: Requirements to maintain list The amendment clarifies the period for

of investors in potentially abusive tax shelters. SUPPLEMENTARY INFORMATION: adjustments of employment tax underpay-

Which transactions have been determined by trBa_ckground ][nﬁnts, WltthUt mteres_t undfer section 6205
Internal Revenue Service to be tax avoidance trans- ollowing the expansion of Tax Court re-

actions for purposes of § 6111(d)(1)(A) and are This document contains an amendmeMew to certain employment tax determi-
trapsactions for which promoters must maintain Ii;tfo the Employment Tax Regulations (261ations,

of investors pursuant to § 301.6112-1T? See Notl(‘éFR part 31) under section 6205. On As a general rule, under section 6601,
2001-51, page 190 January 17, 2001, the IRS published iall taxpayers who fail to pay the full
the Federal Register(66 FR 3956) a no- amount of a tax due under the Code must
. . tice of proposed rulemaking (REG-pay interest at the applicable rate on the
Section 6205.—Special Rules 110374—poo,p2001—12 .R.B. 9%5() undetnpaid amount from the last date pre-
Applicable to Certain section 6205 of the Internal Revenué&cribed for payment of the tax until the
Employment Taxes Code relating to interest-free adjustmentdate the tax is paid. However, section

_ of employment tax underpayments. Th&205 allows employers that have paid less
20 CFR 31.6205-1: Adjustments of underpaynr]emsr'loticepprgposed to ameng §y31,6205_1 dhan the correct amount of certain em-
the employment tax regulations. ployment taxeswith respect to any pay-
T.D. 8959 No written comments responding to thénent of wages or compensation to make
notice of proposed ru|emaking were readjustments to returns without interest
DEPARTMENT OF THE TREASURY  cgived. No public hearing was requesteBursuant to the regulations. The employ-
Internal Revenue Service or held. According|y, the proposed regument tax regulations under section 6205
26 CFR Part 31 lations are adopted as final regulations. generally allow employers to make ad-
) ) Section 6205 allows employers thatustments to returns without interest until
Interest-Free Adjustments With have paid less than the correct amount &f€ last day for filing the return for the
ReSPECt to Underpayments of emp|oyment taxes to make adjustmenﬁuarter in which the error was ascer-
Employment Taxes without interest, provided the error is reIained. An error is ascertained when the
. __ported and the taxes are paid by the lagmployer has sufficient knowledge of the
AGENCY: Internal Revenue SerwceSay for filing the return forehe quyarter inerror to be able to correct it.
(IRS), Treasury. which the error was ascertained. How831.6205-1(a)(4). Section 31.6205-
ACTION: Final regulations. ever, no interest-free adjustments are peHa)(6) provideE that 30 irrterest-frge arj-
R . mitted pursuant to section 6205 after rgustments can be made aiter receipt of a
?rgllvlrl\ggAuT;{t.io-lr;ZISre(lja(:%%rqgr};tcecr)gstﬁ:‘?;eceipt of notice and demand for paymenstatement of notice and demand for pay-
. . thereof based upon an assessmerffient based upon an assessment.
adjustments with respect to underp§16§31.6205_1(a)(6)_ In Revenue Ruling 75-464 (1975-2
ments Of employment taxes. These fin The Taxpayer Relief Act of 1997, Pub.CB 474), the IRS further clarified the
regulations reflect changes to the law  © ") oc "2 ) (111 Stat. 788), effectivetime for adjustments under section 6205.

‘Tﬁgiigglﬂ;z Tﬂ);p:%ynesr Zgg?:ft Aécrr] oTolgegrzAUQUSt 5, 1997, created new section 743Bhe ruling clarifies that employers can
hat e th %ub'ect o IRS exampina);ion(s)f the Internal Revenue Code (Code)still make interest-free adjustments where
involvin determjinations by the IRS thatNich provides the Tax Court with juris-the underpayment is discovered during an

g y (ﬂction to review determinations by theaudit or examinationi.¢., where the em-

workers are employees for purposes gl o\ orkers are employees for purPloyer has not independently ascertained
subtitle C or that the employers are not ) .

: : oses of subtitle C, or that the employer i<
entitled to relief from employment taxe

under section 530 of the Revenue Act df°" entitled to r_e||ef from em_ployment
1978. taxes under section 530. Section 7436 It section 6205 applies to underpayments of taxes

sulted in a change in the way employmerunder the Federal Insurance Contributions Act
DATES: Effective Date These regula- tax examinations involving worker classi-(FICA), the Railroad Retirement Tax Act (RRTA),
tions are effective August 1, 2001. fication and section 530 issues are cor?dincome tax withholding. Section 6205 does not
Applicability Date These regulations ducted insofar as notice and demand f(apply to underpayments of taxes under the Federal
pp . y : 9 - Unemployment Tax Act (FUTA), as such underpay-
are appllcable W|th respect tO nOtICES qbayment Of an employment tax Underpayments are not Subject to interest under section
determination issued on or after Marciment based upon an assessment cannot6601(i).
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the underpayment). The ruling sets forttion 530 issues is suspended for the 9@rent that the error could not have been
situations illustrating when an error is aseday period during which the taxpayer caflascertained” until a decision was made
certained with respect to returns undepegin a suit in Tax Court, plus an addiby the court and the liability was no
audit by the IRS. Under the facts in théional 60 days thereafter. Moreover, if théonger being contested). Moreover, in
revenue ruling, an error is ascertainethxpayer does file a timely petition in theTax Court deficiency proceedings that do
when the employer signs dAgreement Tax Court, the statute of limitations fornot involve employment taxes, unless the
to Adjustment and Collection of Addi-assessment of taxes attributable to thexpayer makes a deposit to stop the run-
tional Tax”, Form 2504, either at the ex-worker classification and section 530 isning of interest, interest continues to ac-
amination level or the appeals level, whesues is suspended under section 6503(@)ue on the deficiency during the course
the taxpayer pays the full amount due sduring the Tax Court proceedings, and foof the Tax Court proceeding. Rev. Rul.
as to file a refund claim (if paid prior tosixty days after the Tax Court decision be56-501 (1956—2 C.B. 954).

notice and demand), or at the conclusiocomes final. In employment tax examinations that
of internal IRS appeal rights if no agree- Current IRS guidance provides for in-do not involve worker classification or
ment is reached. Under the factual situderest-free adjustments under sectiogection 530 issues, the taxpayer has ex-
tions in Revenue Ruling 75-464, the em6205 prior to assessment and notice arthusted all internal appeal rights by the
ployment taxes can be paid free of interestemand. Because of the prohibition otime a notice and demand for payment
at the time the employer signs Agreemerassessment for cases pending in the Téxereof based upon an assessment is re-
Form 2504 or at the time it pays the taXourt, this creates a potential for inconeeived. Similarly, in employment tax ex-
preparatory to filing a claim to contest thesistent application of interest dependingminations involving worker classifica-
liability in court, after having exhaustedupon whether an employer files a claim ition or section 530 issues, the taxpayer
all appeal rights within the IRS, providedthe Tax Court or in another court of Fedhas already had the benefit of all of the
the payment is made before the taxpayeral jurisdiction. The legislative historysame internal appeal rights by the time a
receives notice and demand for paymentof section 7436 shows no intent to createotice of determination is received.

The Taxpayer Relief Act of 1997, Pub-an advantage for taxpayers who choose to These final regulations provide that, in
lic Law 105-34 (111 Stat. 788), createditigate their cases in Tax Court as opemployment tax examinations involving
new section 7436 of the Code which proposed to another court of Federal jurisdionvorker classification or section 530 is-
vides the Tax Court with jurisdiction totion. H.R. No. 105-148, 105th Cong., 1ssues, as in other types of employment tax
review determinations by the IRS thaSess., at 639-640 (1997). Taxpayers whexaminations, the error is ascertained for
workers are employees for purposes afthoose to petition the Tax Court undepurposes of section 6205 when the em-
subtitle C of the Code, or that the organisection 7436 still have the benefit of all oployer has exhausted all internal appeals
zation for which services are performed ishe inherent advantages of litigating in thevithin the IRS. The fact that notice and
not entitled to relief from employmentTax Court, including the ability to obtaindemand for payment based upon an as-
taxes under section 530. Section 7436(@)dicial review without prior payment of sessment cannot be made in cases involv-
requires that the determination involve athe additional tax the IRS has determineihg worker classification and section 530
actual controversy and that it be made de be due. issues until the suspension of the statute
part of an examination. Subsequent to en- Judicial and administrative precedentsf limitations is lifted, following issuance
actment of section 7436 of the Code, thprovide that an error is ascertained foof a notice of determination, does not re-
IRS created a standard notice, the “Noticpurposes of section 6205 (ending the pesult in an extension of the period during
of Determination Concerning Workerriod for interest-free adjustments) wherwhich interest-free adjustments can be
Classification Under Section 7436” (no-the taxpayer has exhausted all internal amade under section 6205. Accordingly, in
tice of determination) to serve as the “depeal rights with the IRSEastern Invest- order to clarify that the error is ascer-
termination” that is a prerequisite to in-ment Corp. v. United State49 F.3d 651 tained for purposes of section 6205 once a
voking the Tax Court’s jurisdiction under(10th Cir. 1995); Rev. Rul. 75—464taxpayer has exhausted all internal appeal
section 7436. Notice 98-43 (1998-2 C.B(1975-2 C.B. 474). In the context of retights with the IRS, the existing regula-
211). fund litigation, where a taxpayer whosdions are hereby modified by prohibiting

Section 7436(d)(1) provides that theerroneous underpayment of employmerihterest-free adjustments after receipt of
suspension of the limitations period fotaxes is discovered during an examinatiotine notice of determination.
assessment in section 6503(a) applies pays only the required divisible portion of However, if, prior to receipt of a notice
the same manner as if a notice of defemployment tax prior to filing a claim for of determination, a taxpayer makes a re-
ciency had been issued. Thus, pursuanttefund in order to satisfy the jurisdictionalmittance which is equal to the amount of
section 6503(a), the mailing of the noticeéequirements for filing suit in district the proposed liability, the IRS considers
of determination by certified or registerectourt, interest continues to accrue on thie remittance a payment and assesses it.
mail will suspend the statute of limita-unpaid portion of employment tax fromRev. Proc. 84-58 (1984-2 C.B. 501). In
tions for assessment of taxes attributable date upon which the tax is assessedch a situation, no notice of determina-
to the worker classification and sectiorafter the taxpayer has exhausted all appgadn would be sent to the taxpayer. If a
530 issues. Generally, the statute of limirights within the IRS until the date suchtaxpayer wants to stop the running of in-
tations for assessment of taxes attributax is paid. Sedastern Investment terest and contest the adjustment in the
able to the worker classification and seccorp., supra(rejecting taxpayer’s argu- Tax Court, the taxpayer may make a re-
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mittance, designating it in writing as a detory Flexibility Act (5 U.S.C. chapter 6) (6) No underpayment shall be reported
posit in the nature of a cash bond. If thdoes not apply. Therefore, a Regulatorgursuant to this section after the earlier of
taxpayer makes such a deposit, the IRHexibility Analysis is not required. Pur-the following—
does not consider the remittance a payuant to section 7805(f) of the Code, the (i) Receipt from the Director of notice
ment. 1d. at 84.02. The deposit stops theotice of proposed rulemaking precedingnd demand for payment thereof based
running of interest and, if the taxpayethis regulation was submitted to the Chiefipon an assessment; or
does not waive the restrictions on assesSounsel for Advocacy of the Small Busi- (ii) Receipt from the Director of a No-
ment, the IRS will send the taxpayer a naaess Administration for comment on itdice of Determination Concerning Worker
tice of determination, thus permitting thempact on small business. Classification Under Section 7436 (No-
taxpayer the option of Tax Court review. . . tice of Determination). (Prior to receipt
In order to provide a mechanism fofPrafting Information of a Notice of Determination, the tax-
taxpayers to make a remittance to stop the o principal author of this final regu-Payer may, in lieu of making a payment,
accrual of interest, yet still receive a NOr4ion is Lynne Camillo, Office of the As- make a cash bond deposit which would
tice of determination and retain the rightisiant Chief Counsel (Exempt Organizabave the effect of stopping the accrual of
to petition the Tax Court, these final ré9Utions/Employment Tax/Government®"V interest, but would not deprive the
lations further modify the existing regL‘Ia'Entities). However, other personnel fronfaxpayer of its right to receive a Notice of
tions to provide that, prior to receipt of e |RS and Treasury Department particil_)etermination and to petition the Tax
notice of determination, the taxpayer ma)E Court under section 7436).
in lieu of making a payment, make a cas ook ok ok X
bond deposit which would have the effect
of stopping the accrual of any interest, buAmendments to the Regulations e
would not deprive the taxpayer of its right _ , Deputy Commissioner
to receive a notice of determination and to Accordingly, 26 CFR part 31 is pro- of Internal Revenue.

petition the Tax Court under section 743g°0Sed to be amended as follows:

ated in their development.

* * * * *

Robert E. Wenzel,

Approved July 20, 2001.
PART 31 — EMPLOYMENT TAXES )
AND COLLECTION OF INCOME TAX Mark A. Weinberger,

It has been determined that this finahT THE SOURCE Assistant Secretary
regulation is not a significant regulatory of the Treasury.
action as defined in Executive Order (Filed by the Office of the Federal Register on July

12866. Therefore, a regulatory asses§ontinues to read in part as follows: 31, 2001, 8:45 a.m., and published in the issue of the
ment is not required. It also has been de- Authority: 26 U.S.C. 7805 * * * Federal Register for August 1, 2001, 66 F.R. 39638)

termined that section 553(b) of the Ad- Par 2. In 831.6205-1, paragraph (a)(6)
ministrative Procedure Act (5 U.S.C.IS revised to read as follows:

qhapter 5) does not apply to these _reguI 31.6205-1 Adjustments of

t|on§ and, because thes_e_ regulatlon_s derpayments.

not impose on small entities a collection

of information requirement, the Regula- (a) * * *

Special Analyses

Paragraph 1. The authority for part 31
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Part lll. Administrative, Procedural, and Miscellaneous

Safe Harbor Under Which an will not be treated as outstanding longetreated as outstanding longer than is rea-
Issue of Tax or Revenue than is reasonably necessary to accorsenably necessary to accomplish the gov-
Anticipation Bonds Will Not Be plish the governmental purposes of thosernmental purposes of the bonds for pur-

Treated as Outstanding Longer ibondsi ifnthteI fin;althmﬁtt;:ity gg\tef c::‘ theposes of I§t_1.148—10(a)(4) of the Income
Than Is Reasonably Necessary ~ S5u€ IS notlater than the end of the agrax Regulations.

A lish the G | plicable temporary period under
to Accomplish the Governmental g 1 145 _5(e)(3)(i) or § 1.148-2(e)(3)(ii) SECTION 2. BACKGROUND

Purposes of the Bonds for for which proceeds of the issue qualify. _
Purposes of § 1.148-10(a)(4) of  The proposed revenue procedure will 91- Section 103(a) of the Internal Rev-

the Income Tax Regulations apply to bonds sold after the date the rezNue Code of 1986 provides that, except

Notice 200149 enue procedure is published in the Inte@S Provided in section 103(b), gross in-
otice — nal Revenue Bulletin in final form. How- €ome does not include interest on any

Recent Internal Revenue Service exanfVer, iSsuers may rely on the propose%t%[g orslzt::z;loaorllg.g(b) rovides that the
inations have identified a lack of clarity infévenue procedure with respect to any “*- P

regulations concerning when tax or reviSsue of tax or revenue anticipation bonggxclusion described in section 103(a)
icinati : at is sold before the effective date of thd0€S ot apply to any arbitrage bond.
enue anticipation bonds will be treated ad 03. Section 148(a) provides that an ar-
outstanding longer than is reasonably neg/0Posed revenue procedure and on ot -~ : prot
) ge bond is any bond issued as part of
essary to accomplish the governmentafter August 3, 2001. : .

Comments are requested on the pré" issue any portion of the proceeds of
purposes of the bonds for purposes of q p ich are to be used directly or indi-
§ 1.148-10(a)(4) of the Income Tax Regzosedbre\_/e”;e procede:cre. ﬁommetf:ts Tff ctly— y
ulations. Because of this lack of clarity inP€ submitted on or betore November 15, . . e
the regulations, the Internal RevenueySe?-OOJ-, to Internal Revenue Service, P.0. (1) t0 acquire higher yielding invest-
vice announces that the issue of whetherBox 7604, Ben Frankiin Station, Washing- Ments: or .
tax or revenue anticipation bond is outton, DC 20224, Attn: CC:ITA:RU (Notice ((12) tol repla_lcg_ funlds which yverr? L;]sed
standing longer than necessary for pu2001-49), Room 5226. Submissions may rectly or indirectly to acquire higher
poses of § 1.148-10(a)(4) will be close@!so be hand delivered Monday through yielding investments. ,
in any current examination, and will notFriday between the hours of 8 a.m. and 5 04. Section 148(c)(1) provides t_hat a
be raised in any future examination, witp.m. to the Courier’s Desk af.11 Consti- bond will not be treated as an arbitrage
respect to any issue of tax or revenue atdtion Avenue, NW, Washington, DCbond solely by reason of th? fact that the
ticipation bonds that has a term of 2 year20224, Attn: CC:ITA:RU (Notice Proceeds of the issue of which such bond
or less and was sold prior to August 32001-49), Room 5226. Submissions may @ Part may be invested in higher yield-
2001. This announcement has no effeaiso be sent electronically via the Interndf'd investments for a reasonable tempo-
on any other issue that may be identifieto the following e-mail address: @Y period until such proceeds are needed
in any current or future examination.  notice.comments@moL.irscounsel.treas.go(?" the purpose for which such issue was

In addition, the Internal Revenue Ser- The principal authors of this notice ardSSYed- ,
vice has determined that it is appropriatRose M. Weber and Timothy L. Jones of 02 Section 1.148-2(e)(3)(i) of the In-
to provide a prospective safe harbor rethe Office of Division Counsel/AssociateC°Me Tax Regulations provides that the
garding the term of tax or revenue anticiChief Counsel (Tax Exempt and GovernPr0¢€€eds of an issue that are reasonably
pation bonds. Therefore, attached is ment Entities). However, other personngfXPected to be allocated to restricted
proposed revenue procedure that sefom the IRS and Treasury Departmen/©'King capital expenditures within 13
forth a safe harbor under which an issugarticipated in the development of thign©nths after the issue date qualify for a
of tax or revenue anticipation bonds willhotice. For further information regardingi€mpPorary period of 13 months beginning
not be treated as outstanding longer thafis notice, contact either Rose M. Webe?" the issue date. ) _
is reasonably necessary to accomplish thg Timothy L. Jones at (202) 622-39809 06: Section 1.148-2(e)(3)(ii) provides
governmental purposes of the bonds fC(rnot a toll-free call). that if an |ssuer_re_asonably expegts to use
purposes of § 1.148-10(a)(4). _ _ tax revenues arising from tax levies for a

Section 3 of the proposed revenue pr&o?CCan?mli'sls?c?r:eer: Anti-abuse rules and Authority single fiscal year to redeem or retire an
cedure provides that the safe harbor apaiso part I, §§ 103, 148, 1.148-1, 148-2, 148-6) 1SSU€, and the issue matures by the earlier
plies to an issue of tax or revenue antici- of 2 years after the issue date or 60 days
pation bonds the proceeds of whic after the last date for payment of those
qualify for a temporary period for re-lhev' Proc. 2001-XX taxes without interest or penalty, the tem-
stricted working capital expendituressecTioN 1. PURPOSE porary period under § 1.148-2(e)(3)(i) is
under § 1.148-2(e)(3). Section 4 of the extended until the maturity date of the
proposed revenue procedure provides This revenue procedure sets forth a safssue.
that, for purposes of § 1.148-10(a)(4), aharbor under which an issue of tax or rev- 07. Section 1.148-1(b) provides that
issue of tax or revenue anticipation bondenue anticipation bonds will not berestricted working capital expenditures
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are working capital expenditures that aressue (including a refunding issue) that fiCounsel/Associate Chief Counsel (Tax
subject to the proceeds-spent-last rule imances or refinances capital project&Exempt and Government Entities). How-
§ 1.148-6(d)(3)(i) and are ineligible forThis safe harbor is met if that portion hagver, other personnel from the IRS and
any exception to that rule. a weighted average maturity that does ndreasury Department participated in the
08. Section 1.148-10(a)(1) providegxceed 120 percent of the average reasatevelopment of this revenue procedure.
that bonds of an issue are arbitrage bondbly expected economic life of the fi-For further information regarding this

if an abusive arbitrage device undenanced capital projects. revenue procedure, contact Rose M.
§ 1.148-10(a)(2) is used in connection 15. Section 1.148-10(d) contains exWeber or Timothy L. Jones at (202) 622-
with the issue. amples illustrating the application of the3980 (not a toll-free call).

09. Section 1.148-10(a)(2) providesnti-abuse rules of § 1.148-10. Example
that any action is an abusive arbitrage d&{i) describes a particular transaction in
vice if the action has the effect of (i) enwhich an issue is deemed to have a longgglief From Late Allocation of
abling the issuer to exploit the differenceveighted average maturity than necessgt Exemption
between tax-exempt and taxable interesary, notwithstanding that the issue satis-
rates to obtain a material financial advarfies the safe harbor against the creation dotice 2001-50
tage and (ii) overburdening the tax-exreplacement proceeds in § 1.148-1(c
empt bond market. @)()(B)(2). URPOSE

10. Seet|on 1.148-10(2)(4) provides ECTION 3. SCOPE This notice provides guidance regard-
that an action overburdens the tax-exem& ing requests for an extension of time to
bond market if it results in issuing more Thijs revenue procedure applies to ahake an allocation of generation-skipping
bonds, issuing bonds earlier, or allowingssue of tax or revenue anticipation bondgansfer (GST) exemption under
bonds to remain outstanding longer thathe proceeds of which qualify for a temsg 2642(b)(1) and (2) of the Internal Rev-
is otherwise reasonably necessary to agorary period for restricted working capi-enye Code in view of the enactment of

complish the governmental purposes g expenditures under § 1.148-2(e)(3). § 2642(g) by The Economic Growth and

the bonds, based on all the facts and CigECTION 4. SAFE HARBOR Tax Relief Reconciliation Act of 2001

cumstances. the Act). Pub. L. 107-16, § 564, 115
11. Under § 1.148-10(2)(4), one factor por hyrposes of § 1.148-10(2)(4), alg‘;tat. 91.) This notice also provides guid-
evidencing that bonds may remain OUtisg e of tax or revenue anticipation bondance regarding requests for an extension
standing longer than necessary is a ter{ithin the scope of this revenue proceef time to make elections under
that exceeds the safe harbors against tge will not be treated as outstanding 2632(b)(3) and § 2632(c)(5) as added

creation of replacement proceeds undggnger than is reasonably necessary to aby § 561(a) of the Act.
§ 1.148-1(c)(4)()(B). This factor may be;qmpjish the governmental purposes of
outweighed by other factors, howevergse phonds if the final maturity date oBACKGROUND

such as long-term financial distress. the issue is not later than the end of the _ _
12. Section 1.148-1(c)(4)(i)(A) Pro-applicable temporary period under Section 2601 imposes a tax on every

vi(_jes that certain replacement proceed@ 1.148-2(e)(3)(i) or § 1.148—2(e)(3)(ii)GST' Eech individual is allowed a GST
arise to the extent that_the ISSuer reasops, \yhich proceeds of the issue qua”fyexemptlon that may be allecated to
ably expects_ as of the issue date that _ﬂ’ﬁ'ﬂs revenue procedure does not apply {gansfers that would be squec_t to t,he
term of the issue will be longer than isjetermine whether an issue of tax or rey@ST tax. In _general, an individual’s
reasonably necessary for the governmegy, e anticipation bonds meets the oth&ST exemption may be allocated to
ta_l purposes of the issue anel that the'i%quirements of section 148. transfers at any time on or before the
will be available amounts during the pe- due date for filing the federal estate tax
riod that the issue remains outstandinGECTION 5. ADVANCE RULINGS return for the individual's estate under
:gg%?;t;hn%?ngﬁgizse?%axheeézssra?; iISSZl:!ThG Service wil censider requests f0|§ ?:?)?Zé?e)t(i%r)]é transfers, available GST
termined under § 1.148-10. reli:llTSZn(;ir::ig;?iF()) ?]Ssgnljzl:ﬁzt%fot?étosra{g%xemption is automaticailly allocated to a
VidleSS. aSSe;:]:ueoEalr.bl;lrtl(e)(4)(|)(B)(1) pro-tqe safe harbor provided in section 4. irect sl_<|p under 8§ 2632(b), and to indi-

gainst the creation 0 rect skips made after December 31,
replacement proceeds under § 1.148-9ECTION 6. EFFECTIVE DATE 2000, under 8§ 2632(c), unless the indi-
(©)(4)(i)(A) for the portion of an issue that ) ) vidual elects out of the automatic
finances restricted working capital expen- | NS revenue procedure applies 0 taX|gcation under § 2632(b)(3) and
ditures. This safe harbor is met if thaP' 'évenue anticipation bonds sold afteg 5632 (c)(5), respectively. Under

portion is not outstanding longer than Z°u9ust 20, 2001. § 2632(c)(3)(A), an indirect skip is a
years. DRAFTING INFORMATION transfer of property, subject to gift tax, to
14. Section 1.148-1(c)(4)(i)(B)(2) pro- a GST trust as defined in § 2632(c)

vides a safe harbor against the The principal authors of this revenug3)(B). An individual may elect to treat
creation of replacement proceeds undgrocedure are Rose M. Weber and Timany trust as a GST trust under
§ 1.148-1(c)(4)(i)(A) for the portion of anthy L. Jones of Office of the Division § 2632(c)(5)(A)(ii).
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Under § 26.2632-1(b)(1)(i) of the Gen-107" Cong., # Sess. 202 (2001). UnderListed Transactions Update
eration-Skipping Transfer Tax Regula§ 564(b) of the Act, the provisions of
tions, the election out of the automatic alg 2642(g)(1) apply to requests for reliefNotice 2001-51
location for direct skips must be made opending on, or filed after, December 31, On February 28, 2000, the Internal
a timely filed federal gift tax return. The2000. Revenue Service is:sued Nlotice 2000-15,

Treasury Department and the Internal . e :
Revenug Serr\)/ice will issue regulation®EQUESTS FOR RELIEF UNDER t2000—12 .R.B. §|?6' ljdentlfylng. cer’t’afln
providing that the election out of the auto® 2642(g)(1) ransactions as ‘listed transactions' for
. ) o . purposes of § 1.6011-4T(b)(2) of the tem-
mat|g allocation for indirect skips and the Section 301.9100-3 of the Procedurporary Income Tax Regulations and
election to treat any trust as a GST WSt 4§ inistration Regulations providess 301.6111-2T(b)(2) of the temporary
must _also be made on a timely filed feOIfhe standards used to determine whethBrocedure and Administration Regula-
eral g(;ft tax return.b d to grant an extension of time to make ations. This notice restates the list of trans-
the vaiue of the property to which theregulation (and not expressly provided bylisted transactions” effectlv_e February
?tatute). Under § 301.9100-1(b), a regu28, 2000, and updates the list by adding

GST exemption is allocated is its value alatory election includes an election whos#ansactions identified in notices released

the date of the transfer if the GST exempy, o116 i prescribed by a notice putsubsequent to February 28, 2000.
tion is automatically allocated or is allo-

q imelv filed federal qift lished in the Internal Revenue Bulletin. Transactions that are the same as or
cate Snda tlmzeaizlf) 36 .?ra g|” tax "n accordance with § 2642(g)(1)(B), thesubstantially similar to transactions de-
turn. Under 8 (b)(3), ifthe allocationg o o1 gjiocating the GST exemption toscribed in the list below have been deter-
is not made on a timely filed gift tax re

he value of th i “lifetime transfers and transfers at deattinined by the Service to be tax avoidance
turn, the value of the property to whichy " e electing out of the automatidransactions and are identified as “listed

:22 %2215':3;?;?& egll(l)scgtsio\;alz;jse dog_lllocation rules, and the time for electingransactions” for purposes of § 1.6011—
S0 treat any trust as a GST trust are to HT(b)(2) and § 301.6111-2T(b)(2). As a

scribed in § 26.2642-2(a)(2). treated as if not expressly prescribed b§esult, corporate taxpayers may need to

Section 2642(b)(2) describes aIIoca-S atute. Therefore, taxpayers may seek &lsclose their participation in these listed

tlons_W|th respect to transfers at death and +ension of time to make an allocatiorifansactions as prescribed in § 1.6011-4T,
PFO_VIdeS that the valu_e O_f property tq escribed in § 2642(b)(1) or (b)(2) or ar@nd promoters (or other persons responsi-
which the GST exemption is allocated is,| . .+ion described in § 2632(b)(3)ble for registering tax shelter transactions)
its value as determined for estate tax puf, (c)(5) under the provisions ofmMay need to register these transactions
poses. The allocation of the GST exem% 301.9100-3. under § 301.6111-2T. In addition, pro-
tion to transfers at death may be made by | general, under § 301.9100-3, reliefioters must maintain lists of investors
the executor at any time prior to the dug,, . grante,d if the taxpayer establishes N other information with respect to
date of the federal estate tax return undgf. ot tion of the Commissioner thaiese listed transactions pursuant to
§ 26.2632-1(2). Unused GST exemptique taxpayer acted reasonably and in 90&301-6112—11—-
that has not been allocated by the eXCCHith and that the grant of relief will not (1) Rev. Rul. 90-105, 1990-2 C.B. 69
tor is automatically allocated to transfers rejudice the interests of the governmenftransacnons in which taxpayers claim de-
at death and lifetime transfers for Whidpraxpayers requesting relief should foIIO\APiUCtionS for contributions to a qualified
no allocation had previously been madg procedures for requesting a private lefash or deferred arrangement or matching
as prescribed in § 2632(e)(1). ter ruling under § 301.9100 contained ifontributions to a defined contribution
Section 2642(g)(1)(A), added by . ..0"= 05 of Rev. Proc. 2001—1 (or itlan where the contributions are attribut-

§ 564(a) of the Act, authorizes the Treaéuccessor), 2001-1 I.R.B. 1, 13. able to compensation earned by plan par-
sury I_Departme_nt to issue regulations pre- ticipants after the end of the taxable year
scribing the circumstances and proceeFFECTIVE DATE (identified as “listed transactions” on Feb-

dures under which extensions of time will ruary 28, 2000));

be granted to make an allocation of the This notice is effective with respect to () Notice 95-34, 1995-1 C.B. 309
GST exemption described in § 2642(b)(1jequests for relief pending on, or filedcertain trust arrangements purported to

and (2) or to make an election undegfter, December 31, 2000. qualify as multiple employer welfare ben-
8§ 2632(b)(3)_and (c)(5)._ Section 254_2(gbRAFTING INEORMATION efit funds exempt from the limits of
(1)(B) provides that in determining 88 419 and 419A of the Internal Revenue

whether to grant relief, the time for mak- The principal author of this notice isCode (identified as “listed transactions”
ing the allocation or election is to bewilliam L. Blodgett of the Office of As- on February 28, 2000));

treated as if not expressly prescribed byociate Chief Counsel (Passthroughs and(3) Notice 95-53, 1995-2 C.B. 334
statute. If an extension of time is grante&pecial Industries). For further informa{certain multiple-party transactions in-
to make the allocation, then the gift or esion regarding this notice, contact Mr.tended to allow one party to realize rental
tate tax value of the transfer to the trust iBlodgett at (202) 622-3090 (not a toll-freeor other income from property or service
used to determine the allocation of theall). contracts and to allow another party to re-
GST exemption. H.R. Conf. Rep. No. 84, port deductions related to that income
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(often referred to as “lease strips”) (idenpartnership interests (identified as “listedyrant of a partnership profits interest that

tified as “listed transactions” on Februarytransactions” on August 11, 2000)); is substantially nonvested for the provi-

28, 2000)); (12) Notice 2000-60, 2000-49 I.R.B.sion of services to or for the benefit of the
(4) Transactions described in Part Il 0668 (transactions involving the purchaseartnership.

Notice 98-5, 1998-1 C.B. 334 (transacef a parent corporation’s stock by a sub-

tions in which the reasonably expectedidiary, a subsequent transfer of the purS’ECT'ON 2. BACKGROUND

economic profit is insubstantial in com-chased parent stock from the subsidiary to po\, proc. 93-27 provides that (ex-

parison to the value of the expected forthe parent’s employees, and the eventueépt as otherwise provided in section

eign tax credits (identified as “listedliquidation or sale of the subsidiary (iden 55 ot the revenue procedure), if a per-

transactions” on February 28, 2000)); tified as “listed transactions” on Novem-gn receives a profits interest for the
(5) Transactions substantially similar tdber 16, 2000)); provision of services to or for the bene-

those at issue iIASA Investerings Part- (13) Notice 2000-61, 2000-49 |.R.B.

: o : ; fit of a partnership in a partner capacity
nership v. CommissioneP01 F.3d 505 569 (transactions purporting to apply,

. : ) . - or in anticipation of being a partner, the
(D.C. Cir. 2000), an&CM Partnership v. 8§ 935 to Guamanian trusts (identified 8% ternal Revenue Service will not treat
Commissioner157 F.3d 231 (3d Cir. “listed transactions” on November 21
1998) (transactions involving contingen2000));
installment sales of securities by partner- (14) Notice 2001-16, 2001-9 I'R'B'For this purpose, section 2.02 of Rev.
ships in order to accelerate and allocaté30 (transactions involving the use of am, e 93-27 defir;es a profits interest as
income to a tax-indifferent partner, suchintermediary to sell the assets of a corpo; partnership interest other than a capital
as a tax-exempt entity or foreign persorration (identified as “listed transactions”interest Section 2.01 of Rev. Proc
and to allocate later losses to another paxn January 18, 2001)); 9327 défines a capi'tal interest ells an |n
ner (identified as “listed transactions” on (15) Notice 2001-17, 2001-9 I.R.B. .
] ; . ; terest that would give the holder a share

February 28, 2000)); 730 (transactions involving a loss on the]c the proceeds if the partnership’s as-

(6) Treas. Reg. § 1.643(a)-8 (transaale of stock acquired in a purporte d ts were sold at fair market value and
tions involving distributions described in§ 351 transfer of a high basis asset to #en the proceeds were distributed in a
§ 1.643(a)-8 from charitable remaindecorporation and the corporation’s assum Eomplete liquidation of the partnership
trusts (identified as “listed transactions’tion of a liability that the transferor hasSection 201 of Rev. Proc. 93-27 prol-
on February 28, 2000)); not yet taken into account for federal in-". i ’ U

(7) Rev. Rul. 99-14, 1999-1 C.B. 83xome tax purposes (identified as “Iiste(yldes that 'the det.ermlnat'lon' as to
(transactions in which a taxpayer purportgansactions” on January 18, 2001)); andWhether an Interest Is a qapltal mtergst
to lease property and then purports to im- (16) Notice 2001-45, 2001-33 IIR_B_generaIIy IS ma(_je_at the time of receipt
mediately sublease it back to the lessdr29 (certain redemptions of stock inOf the partnership interest.
(that is, lease-in/lease-out or LILO transtransactions not subject to U.S. tax ilSECTION 3. SCOPE
actions) (identified as “listed transac-which the basis of the redeemed stock is
tions” on February 28, 2000)); purported to shift to a U.S. taxpayer This revenue procedure clarifies Rev.

(8) Notice 99-59, 1999-2 C.B. 761(identified as “listed transactions” on JulyProc. 93-27 by providing that the deter-
(transactions involving the distribution 0f26, 2001)). mination under Rev. Proc. 93-27 of
encumbered property in which taxpayers Notice 2000-15 is supplemented anwhether an interest granted to a service
claim tax losses for capital outlays thasuperseded. provider is a profits interest is, under the
they have in fact recovered (identified as The principal author of this notice iscircumstances described below, tested at
“listed transactions” on February 28David A. Shulman of the Office of Asso-the time the interest is granted, even if, at
2000)); ciate Chief Counsel (Passthroughs anihat time, the interest is substantially

(9) Treas. Reg. § 1.7701(1)-3, (transacSpecial Industries). For further informa-nonvested (within the meaning of
tions involving fast-pay arrangements ation regarding this notice, contact Mr.8 1.83-3(b) of the Income Tax Regula-

defined in 8§ 1.7701(1)-3(b) (identified asShulman at (202) 622-3080 (not a tolltions). Accordingly, where a partnership

the receipt of the interest as a taxable
event for the partner or the partnership.

“listed transactions” on February 28 free call). grants a profits interest to a service
2000)); provider in a transaction meeting the re-
(10) Rev. Rul. 2000-12, 2000-11 quirements of this revenue procedure
[.R.B. 744 (certain transactions involvingze CFR 601.201: Rulings and determination and Rev. Proc. 93-27, the Internal Rev-
the acquisition of two debt instrumentdetters. enue Service will not treat the grant of
the values of which are expected td?\sc Part!. 8861, 83,721, 1.721-1.) the interest or the event that causes the
change significantly at about the same interest to become substantially vested
time in opposite directions (identified asRev. Proc 2001-43 (within the meaning of § 1.83-3(b) of

“Iisted. transactions” on February 28’SECTION 1 PURPOSE the Income Tax Regulations) as a taxat_JIe
2000)); event for the partner or the partnership.

(11) Notice 2000—44, 2000-36 I.R.B. This revenue procedure clarifies RevIaxpayers to which this revenue proce-
255 (transactions generating losses resufroc. 93-27 (1993-2 C.B. 343) by produre applies need not file an election
ing from artificially inflating the basis of viding guidance on the treatment of thainder section 83(b) of the Code.
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SECTION 4. APPLICATION tax liability for the entire period during SECTION 6. DRAFTING

. . which the service provider has the intertNFORMATION
This revenue procedure clarifies that

for purposes of Rev. Proc. 93-27, where a .02 Upon the grant of the interest or at The principal author of this revenue

partnership grants an interest in the party o o that the interest becomes sutprocedure is Craig Gerson of the Office

nership that is substantially nonvested to&antially vested. neither the partnershiBf the Associate Chief Counsel

service provider, the service provider wiIInor any of the,partners deducts antfassthroughs and Special Industries).

be treated as receiving the interest on thaemount (as wages, compensation, or otg)r further information regarding this

date of its grant, provided that: erwise) for the fair r"narket value of’the infevenue procedure contact Craig Gerson
.01 The partnership and the SerViC?erest' and at (202) 622-3050 (not a toll-free call).

provider treat the service provider as the 03’ All other conditions of Rev. Proc

owner of the partnership interest from th%s'_27 are satisfied ' '

date of its grant and the service provider '

takes into account the distributive share §ecTION 5. EFFECT ON OTHER

partnership income, gain, loss, deductiolhOCUMENTS

and credit associated with that interest in

computing the service provider's incomeRev. Proc. 93-27 is clarified.
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) modified because it corrects a publishedubstance of a prior ruling, a combination
that have an effect on previous rulinggosition. (Compare witlamplifiedand of terms is used. For examplmodified
use the following defined terms to deelarified, above). and supersedediescribes a situation
scribe the effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pulbminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oifn a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because atiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancesposition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languaggebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in she new ruling does nothing more thaseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflished that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undel prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeés used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancend regulations. The term is also usewill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singleaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it aptiod of time in separate rulings. If theService study.

H H E.O—Executive Order. PHC—Personal Holding Company.
Abbreviations g ompany.

ER—Employer. PO—Possession of the U.S.

The following abbreviations in current use and for-ERISA—Employee Retirement Income SecurityPR—Partner.
merly used will appear in material published in the
y PP P Act. PRS—Partnership.

Bulletin.

. EX—Executor. PTE—Prohibited Transaction Exemption.
A—Inleldu?I. F—Fiduciary. Pub. L—Public Law.
Acq.—,.Ac.qwescence. FC—Foreign Country. REIT—Real Estate Investment Trust.
e, e o o o e
BK—Bank. FPH—Foreig?n Personal Holding Compapny g Rev. Rul-Revenue Ruling.

’ S—Subsidiary.
B.T.A—Board of Tax Appeals. F.R—Federal Register.

. S.P.R—Statements of Procedural Rules.
C—Individual. FUTA—Federal Unemployment Tax Act.

C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Large.
CFR—Code of Federal Regulations. G.C.M—Chief Counsel's Memorandum. T—Target Corporation.
Cl—City. GE—Grantee. T.C—Tax Court N
COOR—Cooperative. GP_General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—_Grantor. TFE—Transferee.
CY—County. IC—Insurance Company. TFR—Transferor.
D—Decedent. I.R.B—Internal Revenue Bulletin. T.I.LR—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.
DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.
EE—Employee. P—Parent Corporation. Z—Corporation.
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Previously Published Items?

Bulletins 2001-27 through 2001-33

Announcements:

2000-48
Modified by
Notice 2001-43, 2001-30 I.R.B2

Notices:

20014
Modified by
Notice 2001-43, 2001-30 I.R.B2

2001-9
Modified by
Notice 2001-46, 2001-32 |.R.B22

Proposed Regulations:

LR-97-79
Withdrawn by
REG-100548-01, 2001-29 |.R.67

LR-107-84
Withdrawn by
REG-100548-01, 2001-29 |.R.67

REG-107186-00
Corrected by
Ann. 2001-71, 2001-27 |.R.B6

REG-130477-00
Supplemented by
Announcement 2001-82, 2001-32 |.R123

REG-130481-00
Supplemented by
Announcement 2001-82, 2001-32 I.R1IR3

Revenue Procedures:

97-13
Modified by
Rev. Proc. 2001-39, 2001-28 |.RR

98-44
Superseded by
Rev. Proc. 2001-40, 2001-33 I.RE0

2000-20
Modified by
Notice 2001-42, 2001-30 I.R.BO

2000-39
Corrected by
Ann. 2001-73, 2001-28 I.R.BO

2001-2
Modified by
Rev. Proc. 2001-41, 2001-33 I.RHE.3

2001-6
Modified by
Notice 2001-42, 2001-30 I.R.BO

Revenue Rulings:

57-589
Obsoleted by
REG-106917-99, 2001-27 |.R.B.

65-316
Obsoleted by
REG-106917-99, 2001-27 |.R.B.

1 A cumulative list of current actions on previously

Revenue Rulings—continued:

68-125
Obsoleted by
REG-106917-99, 2001-27 I.R.B.

69-563
Obsoleted by
REG-106917-99, 2001-27 |.R.B.

70-379
Obsoleted by
Rev. Rul. 2001-39, 2001-33 I.R.B25

74-326
Obsoleted by
REG-106917-99, 2001-27 |.R.8.

78-179
Obsoleted by
REG-106917-99, 2001-27 |.R.8.

92-19
Supplemented by
Rev. Rul. 2001-38, 2001-33 |.R.B24

published items in Internal Revenue Bulletins
2001-1 through 2001-26 is in Internal Revenue

Bulletin 2001-27, dated July 2, 2001.
2001-34 I|.R.B.
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